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ADVERTISEMENT FOR BIDS

Sealed bids for Demo & Replacement of Leon Bridge #35, Smith Road over Conewango
Creek, according to specifications, will be received by the undersigned, at the Department of
Public Works Facility, 8810 Route 242, Little Valley, New York, until Tuesday, June 20,
2017 at 1:45 p.m. after which they will be publicly opened at 2:00 P.M.. (at the same
location), by the undersigned, under the direction of the Public Works Committee of the
Cattaraugus County Legislature. Each bid, at the time it is received, will be stamped showing
date and time of receipt.

ALL BIDS MUST BE SEALED AND CLEARLY MARKED: Any bid not clearly marked will
not be considered.

DPW BID #27 — Demo & Replacement of Leon Bridge #35, Smith Road over
Conewango Creek

The work will consist of: clearing and grubbing of the site, and disposal of the existing bridge,
placement of the new sheet pile wingwalls and abutments, cleaning and grading of the existing
stream channel, placing of heavy stone fill along and in the stream and backfilling around the
wing walls and abutments. The work is to be completed by September 15, 2017.

Copies of the proposed Contract Documents, Plans, Specifications and Instructions to Bidders
will be available _Thursday, May 25, 2017, and may be secured online at www.cattco.org/bid-
reguest or at Cattaraugus County Department of Public Works, 8810 Route 242, Little Valley,
New York 14755. Phone Dawn Smith at 716-938-9121, ext. 2465. There will be a $50.00
charge for each set of specifications, plus $8.00 postage if mailed. Checks are to be made
payable to the Cattaraugus County Treasurer. The specifications for this project will be available
for examination at the office of Southern Tier Builders Association; 65 West Main St., Falconer,
NY 14733, & on their web site, (STBA website at: www.stba.com). Login Page:
http://login.onlineplanservice.com/SP/code.aspx Password: NYBX17-02025-2735




Cattaraugus County Local Law 12-2012 as amended by Local Law 5-2015 requires that the
County provide a copy of the Cattaraugus County Vendor Responsibility Form to the low
bidder. The low bidder will have 5 business days to return the completed form unless the
form was mailed by the county to the vendor, in which case they will have 10 business days
from the date of the mailing to return the form. Failure by the low bidder to submit the form
within the above time frame will lead to the automatic rejection of their bid. The contractor
must also ensure that all subcontractors to be used on the project complete this form and
submit it to the County for approval within 5 days of the preconstruction meeting. Failure to
do so may lead to the rejection of the subcontractor at the County’s discretion.

Currently the Commissioner of Public Works has approved the CCA-2 (New York State
Vendor Responsibility Questionnaire For-Profit Construction) with attachments A, B, and C
to serve as the Cattaraugus County Vendor Responsibility Form.

The full deposit, according to General Municipal Law, Less any postage costs, will be
refunded for complete sets with no missing pages, returned in good condition (NOT
MARKED IN OR WRITTEN IN) within 30 days of the award of contract. No refunds will
be made for sets returned later than 30 days of the award of contract.

All bids must be sent or delivered to Cattaraugus County Department of Public Works,
8810 Route 242, Little Valley, NY 14755. Attention: Dawn Smith.

All bids must be accompanied by a NON-COLLUSIVE BIDDING CERTIFICATE and Bid
Bond in the amount of 5% of bid total. All substitutions are to be submitted at time of bid as
per the contract documents. No substitutions will be considered after the bid date. Any bid
submitted without such certification and bid bond will not be accepted. Any bid not meeting
ALL specifications will not be considered. Cattaraugus County reserves the right to reject
any or all bids, to waive any informalities, and to accept the lowest responsible bid.

John Searles

County Administrator

County Center - 303 Court Street
Little Valley, New York 14755



CATTARAUGUS COUNTY DEPARTMENT OF PUBLIC WORKS
DATE: May 25, 2017
Department's Preliminary Estimate for Replacement of:

Leon Bridge No. 35
Smith Road

TOWN OF LEON
CATTARAUGUS COUNTY

Description:  This project is located in the Town of Leon, Smith Road, Cattaraugus County, New
York. This project will consist of the demolition of an existing foot span bridge, including the
abutments and replacing it with a single span bridge on sheet pile abutments. Note that the
superstructure, deck, guide rail, drainage and pavement shall be completed by others.

DepoSit REQUITE.......ccveieeiecie e eie e e ee eae eaeaennee e e enneseeneennnnns D90 OF Bid

Date of Completion: Within time period stipulated in NYSDEC and/or Army Corps of Engineers
permit(s), but no later than September 15, 2017.

Work to be done: The Contractor shall furnish all materials, equipment, tools and labor of every
kind required to remove the existing bridge, construct a new bridge and all
other incidental work in the most substantial and workmanlike manner, and do
everything required by the Contract Documents as defined herein.

The contract drawings give specific limits and dimensions of work to be
completed. A general scope of work is given on page E-8 that denotes work
to be done by the Contractor. All items of work are to be included in the unit
prices bid listed in section A. Survey and stakeout is the responsibility of the
Contractor and shall be included in the itemized bid for Item 625.01.



GENERAL NOTE

In general, the New York State Department of Transportation Specifications of May 1, 2017, and all
addenda in effect on the date of advertising for bids shall apply, except where modified in these
specifications. Where reference is made to New York State, State Department of Transportation,
Commissioner, etc., the appropriate Cattaraugus County department or official shall be substituted.

The Commissioner of the Cattaraugus County Department of Public Works shall make the final
interpretations of any irregularities, ambiguities or questions arising out of these specifications and
the New York State Department of Transportation Specifications used on this project.

The Proposal consisting of Bidding Forms, Required Certifications and Reference Sheet are included
in Sections A and B. The submission of the completed forms will constitute a formal bid. The
Agreement (Section C) will be completed upon award of the Contract. Separate copies of Sections
A and B have been attached to the General Provisions and Proposal Booklet for use in submitting the
formal bid.

Also, please note that an itemized financial statement, detailed in Section E, Part 1.2, may be
required to be submitted by the apparent lowest bidder within three working days after bid opening.

The pages in this proposal and in the plans are numbered consecutively. In the event that any pages
are missing or illegible, a replacement copy will be furnished free of charge by the Department of
Public Works upon request. The County is responsible for providing amendments only to those
persons or firms listed as having purchased plans and/or proposals from the County Department of
Public Works and of those that made a specific request of the Department for amendments. Persons
or firms who obtain plans and/or proposals from sources other than the County Department of Public
Works bear the sole responsibility for obtaining any amendments issued by the County for the
subject project. Bidders are advised that the County will exercise its right to reject any proposal,
pursuant to Section 102-03 of the Standard Specifications, in which subtask bids appear in the
Commissioner's judgment to constitute an unbalanced bid for the work.
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BID FORMS OMITTED FROM

SPECIFICATION BOOKS

TO OBTAIN BID FORMS PLEASE CONTACT

DAWN SMITH AT 716-938-9121 EXT. 2465

OR SEND EMAIL REQUEST TO:

dasmith@-cattco.orq




BID BOND
Sec. 38 — Highway law

KNOW ALL MEN BY THESE PRESENTS, TRAl oot

(Address)
(Hereinafter called the “PrinCipal™) and the ..........coiieiiii st r e re e erae e e besaesrenrs
a corporation created and existing under the laws of the State of...........cccccoevviviviicvccc , having its principal
office in the City of ... (hereinafter called the “Surety”), are held and firmly bound unto

Cattaraugus County (hereinafter called the “County”) in the full just sum of Five Percent (5%o) of Attached Bid,
good and lawful money of the United States of America, for the payment of which said sum of money, well and
truly to be made and done, the said Principal binds themselves (himself, itself), their (his, its) heirs, executors and
administrators, successors and assigns, and the said Surety binds itself, its successors and assigns jointly and
severally, firmly by these presents:

Signed, sealed and dated this 20 e A.D.

WHEREAS, the said Principal has submitted to the Cattaraugus County Commissioner of Public Works, a

bid for
(Description of Project)
AND

WHEREAS, under the terms of the Laws of the State of New York as above indicated, the said Principal has filed
or intends to file this bond to guarantee that the Principal will execute all required contract proposal documents and
furnish such faithful performance or other bonds as may be required by law in accordance with the terms of the
Principal’s said proposal.

NOW, THEREFORE, the condition of the foregoing obligation is such, that if the said Principal shall promptly
execute and submit, and the Commissioner of Public Works shall accept, all required contract proposal documents
including such faithful performance bond or other bonds as may be required by law in accordance with the terms of the
Principal’s said proposal, then this obligation shall be null and void, otherwise to remain in full force and virtue.

IN TESTIMONY WHEREOF, the said Principal has hereunto set his/her (their, its) hand and seal and the said Surety
has caused this instrument to be signed by its............cocove i, President and its
........................................... Secretary, and its corporate seal to be hereunto affixed, the day and year first above

written.

Signed, sealed and delivered in the presence of:

(Corporate seal OFf s (L.S))

Principal if a

COrporation) e ——————— (L.S)
................................................... (L.S))
Principal

(Corporate seal of

Surety Co.) e Company
OF e
BY o

(Title of Officer)
ALEST. ..
(Title of Officer)

(Acknowledgment by principal, unless it is a corporation)
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STATE OF NEW YORK

SS:
COUNTYOF .o,

Onthis ........... dayof ....ooovviiiii.. 20....., before me personally came
............................... , to me known and known to me to be the person described in and who executed the
foregoing instrument, and acknowledged that he/she executed the same.

Notary Public County
(Acknowledgment by principal, if a corporation)
STATE OF NEW YORK
SS:
COUNTYOF ..o
Onthis ........... Dayof ...coovviiiinnnnn . 20...... , before me personally came
................................. , to me known who being by me duly sworn, did depose and say that he/she
FeSIdeS iN cvvvvn i ;that he/sheisthe ..o, of the

................................. ; the corporation described in and which executed the foregoing instrument; that
he/she knew the seal of said corporation; that the seal affixed to said instrument was such corporate seal; that
it was so affixed by order of the Board of Directors of said corporation, and that he/she signed his/her name
thereto by like order.

Notary Public County
(Acknowledgment by Surety Company)
STATE OF NEW YORK
SS:
COUNTY OF ..o
On this ........... dayof ... 20....... , before me personally came
.............................. , to me known, who being by me duly sworn, did depose and say that he/she resides
1 I ;that he/sheisthe .....cccovvvviiinins, ofthe oo, ; the

corporation described in and which executed the within instrument; that he/she knows the seal of said
corporation; that the seal affixed to said instrument is such corporate seal; that it was so affixed by the order
of the Board of Directors of said corporation, and that he/she signed his/her name there to by like order.



BIDDER INFORMATION SHEET

NAME OF BIDDER: *

ADDRESS:

PHONE NUMBER:

TYPE OF ENTITY: CORPORATION PARTNERSHIP INDIVIDUAL _
IF A NON-PUBLICLY OWNED CORPORATION:

NAME OF CORPORATION:

LIST OF PRINCIPAL STOCKHOLDERS (HOLDING OVER 5% OF OUTSTANDING
SHARES):

LIST OF OFFICERS:

LIST OF DIRECTORS:

DATE OF ORGANIZATION:

IF APARTNERSHIP:

PARTNERS:

NAME OF PARTNERSHIP:

DATE OF ORGANIZATION:

e |F THE BUSINESS IS CONDUCTED UNDER AN ASSUMED NAME, A COPY OF
THE CERTIFICATE REQUIRED TO BE FILED UNDER THE NEW YORK
GENERAL BUSINESS LAW MUST BE ATTACHED.
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NON-COLLUSIVE BIDDING CERTIFICATION

REQUIRED BY SECTION 103-D OF GEN. MUNICIPAL LAW

Section 103-d, GML, “Statement of non-collusion in bids and proposals to political subdivision of the state.”

Every bid or proposal hereafter made to a political subdivision of the state or any public department, agency
or official thereof where competitive bidding is required by statute, rule, regulation or local law, for work or
services performed or to be performed or goods sold or to be sold, shall contain the following statement
subscribed by the bidder and affirmed by such bidder as true under the penalties of perjury: Non-collusive
bidding certification.

“(a) By submission of this bid, each bidder and each person signing on behalf of any bidder certifies, and in
the case of a joint bid each party thereto certifies as to its own organization, under penalty of perjury, that to
the best of knowledge and belief:

(1) The prices in this bid have been arrived at independently without collusion, consultation, communication,
or agreement, for the purpose of restricting competition, as to any matter relating to such prices with any
other bidder or with any competitor;

(2) Unless otherwise required by law, the prices which have been quoted in this bid have not been knowingly
disclosed by the bidder and will not knowingly be disclosed by the bidder prior to opening, directly or
indirectly to any other bidder or to any competitor; and

(3) No attempt has been made or will be made by the bidder to induce any other person, partnership or
corporation to submit or not to submit a bid for the purpose of restricting competition.”

(b) A bid shall not be considered for award nor shall any award be made where (a)(1)(2) and (3) above have
not been complied with; provided however, that if in any case the bidder cannot make the foregoing
certification, the bidder shall so state and shall furnish with the bid a signed statement which sets forth in
detail the reasons therefore. Where (a)(1)(2) and (3) above have not been complied with, the bid shall
not be considered for award nor shall any award be made unless the head of the purchasing unit of the
political subdivision, public department, agency or official thereof to which the bid is made, or his
designee, determines that such disclosure was not made for the purpose of restricting competition.

The fact that a bidder (a) has published price lists, rates, or tariffs covering items being procured, (b) has
informed prospective customers of proposed or pending publication of new or revised price lists for such
items, or (c) has sold the same items to other customers at the same prices being bid, does not
constitute, without more, a disclosure within the meaning of subparagraph one (a).

2.* Any bid hereafter made to any political subdivision of the state or any public department, agency or
official thereof by a corporate bidder for work or services performed or to be performed or goods sold or to be
sold, where competitive bidding is required by statute, rule, regulation, or local law, and where such bid
contains the certification referred to in subdivision one of this section, shall be deemed to have been
authorized by the board of directors of the bidder, and such authorization shall be deemed to include the
signing and submission of the bid and the inclusion therein of the certificate as to non-collusion as the act and
deed of the corporation.

* So in original, No subd. 1 has been designated.



NON-COLLUSIVE BIDDING CERTIFICATION
BY EXECUTING THIS DOCUMENT, THE CONTRACTOR AGREES TO:

1. Perform all work listed in accordance with the Contract Documents at the unit prices bid; subject to
the provisions of Section 109-16, Standard Specifications, Construction and Materials, published by
the New York State Department of Transportation, and dated May 1, 2017, if applicable;

2. All the terms and conditions of the non-collusive bidding certifications required by Section 103-d of
the General Municipal Law;

3. Certification of Specialty Items category selected, if contained in this proposal;
4. Certification of any other clauses required by this proposal and contained herein.
Date:

(Legal Name of Person, Corporation, or Firm Which
is Submitting Bid or Proposal)

BY:

(Signature of Person Representing Above)

AS:

(Official Title of Signator in Above Firm)

(Acknowledgment by Individual Contractor, If a Corporation)

STATE OF NEW YORK )
) SS:
COUNTY OF )
On this day of , 20___, before me personally
came , to me known and known to me to be the person who

executed the above instrument, who being duly sworn by me, did depose and say that he/she resides at
, and that he/she is the

of the corporation described in and which executed the

above instrument, and that he/she signed his/her name thereto on behalf of said Corporation by order of the

Board of Directors of said Corporation.

Notary Public



(Acknowledgment by Co-Partnership Contractor)

STATE OF NEW YORK)

) SS:
COUNTY OF )
On this day of , 20, before me personally
came , to me known and known to me to be the person

described in and who executed the above instrument, who, being duly sworn by me, did for himself/herself
depose and say that he/she is a member of the firm of ,
consisting of himself/herself and , and that he/she executed the
foregoing instrument in the firm name of
and that he/she had authority to sign same, and did duly acknowledge to me that he/she executed same as
the act and deed of said firm of for the uses and purposes
mentioned herein.

Notary Public

(Acknowledgment by Individual Contractor)

STATE OF NEW YORK)

) SS:
COUNTY OF )
On this day of , 20, before me personally
came , to me known and known to me to be described in

and who executed the foregoing instrument, and that he/she acknowledged that he/she executed the same.

Notary Public



NON-COLLUSIVE BIDDING CERTIFICATION BIDDER INFORMATION
Bidder to provide information listed below:

Bidder Address:

Street or P.O. Box No.

City

State Zip

Federal Identification No.:

Name of Contact Person:

Phone # of Contact Person:

If Bidder is a Corporation:

President’'s Name & Address:

Secretary’s Name & Address:

Treasurer's Name & Address:

If Bidder is a Partnership:

Partner's Name & Address:

Partner’'s Name & Address:

If Bidder is a Sole Proprietorship:

Owner’s Name & Address:




REPORTING VIOLATIONS OF NON-COLLUSIVE BIDDING PROCEDURES, MISCONDUCT, OR
OTHER PROHIBITED CONTRACT ACTIVITIES

NEW YORK STATE INSPECTOR GENERAL HOTLINE. Reports of New York State
Governmental Misconduct may be made in strict confidence to the New York State Inspector
General on the Toll Free Statewide HOTLINE or by writing to the Office of the Inspector General.
The Toll Free Statewide HOTLINE telephone number is 1-800-367-4448 and calls will be answered
between 9:00 A.M. and 5:00 P.M., Monday thru Friday. The address of the Office of the State
Inspector General is the State Capitol, Executive Chamber, Albany, New York 12224.
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REFERENCE SHEET

All bidders are required to complete this form providing three references of past performance.
References should involve projects and/or service situations of similar size, scope, and character of
work to this Bid. References must have had dealings with the Bidder within the last thirty-six (36)
months. The County reserves the right to contact any or all of the references supplied for an
evaluation of past performance in order to establish the responsibility of the Bidder before the actual
award of the Bid and/or Contract. Completion of the Reference Form is required.

BIDDER'S NAME:

DATE FILED:

REFERENCE'S NAME:

ADDRESS:

TELEPHONE: CONTACT PERSON:

REFERENCE'S NAME:

ADDRESS:

TELEPHONE: CONTACT PERSON:

REFERENCE'S NAME:

ADDRESS:

TELEPHONE: CONTACT PERSON:
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LOCAL LAW NUMBER 12- 2012 AMENDED BY LOCAL LAW NUMBER 5- 2015
COUNTY OF CATTARAUGUS, NEW YORK

Pursuant to Section 10 of the Municipal Home Rule Law and Section 103
of the General Municipal Law.

A LOCAL LAW ESTABLISHING UNIFORM GUIDELINES FOR
DETERMINING THE RESPONSIBILITY OF BIDDERS

BE IT ENACTED by the Legislature of the County of Cattaraugus ("'the County™), as follows:

Section 1. Legislative Intent. It is the intent of this Local Law to enhance the County's ability to
identify the lowest "responsible bidder" on public works construction projects by instituting
more comprehensive submission requirements and an evaluation system which is in compliance
with New York State General Municipal Law. The County, based upon its experience, has
determined that quality workmanship, efficient operation, safety, and timely completion of
projects are not necessarily assured by awarding a public works contract solely on the basis of
the low price. This Local Law establishing uniformity of guidelines for determining the
responsibility of apparent low bidders will assure efficient use of taxpayer dollars, will promote
public safety, and is in the public interest.

Section 2. Applicability. This Local Law shall apply to construction projects subject to the
competitive bidding requirements of General Municipal Law §103 and advertised for bids on or
after the effective date.

Section 3. Public Works. For purposes of this Local Law, the term "public works" shall mean the
following: any constructing, altering, reconstructing, repairing, rehabilitating, refinishing,
refurbishing, remodeling, remediating, renovating, custom fabricating, maintenance,
landscaping, improving, moving, wrecking, painting, decorating, demolishing, and adding to or
subtracting from any public building, structure, highway, roadway, street, alley, bridge, sewer,
drain, ditch, sewage disposal plant, water work, parking facility, railroad, excavation, or other
project, development, real property, or improvement, or to any part thereof, whether or not the
performance of the work herein described involves the addition to, or fabrication into, any
structure, project or development, real property or improvement herein described of any material
or article of merchandise, which is paid for out of public funds in an amount exceeding the
threshold for bidding established by the General Municipal Law. The term also includes any
public works leased by the County under a lease containing an option to purchase exceeding the
threshold for bidding public works projects established by the General Municipal Law.

Section 4. Cattaraugus County Vendor Responsibility Form and Procedure.

A. A questionnaire (which shall be titled the "Cattaraugus County Vendor Responsibility
Form™), hereinafter "the Form", shall be prepared and, as he/she may deem appropriate,
revised by the Cattaraugus County Commissioner of Public Works (*Commissioner").

B. The Commissioner shall provide the Form to the apparent low bidder on all County
public works projects.

C. The County shall promptly notify the apparent low bidder of its status as such and
provide such entity with a copy of the Form either in electronic or paper format. The
most current version of the Form shall also be posted on the Cattaraugus County website.

D. The apparent low bidder shall file the Form in in the Office of the Commissioner not
more than five (5) business days after receiving it or, if the form is mailed to the apparent
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low bidder, within ten (10) business days after the date of mailing.

. In the event that the apparent low bidder fails to file the fully completed Form in the

Commissioner's Office within the required time, its bid will be rejected and any bid bond
submitted may, at the County's sole discretion, be forfeited.

If the apparent low bidder is deemed not responsible, or fails to submit the Form within
the required time, then the next lowest bidder will be deemed the apparent low bidder and
so on until the lowest bidder is deemed responsible and selected as the lowest responsible
bidder.

. Not later than five (5) calendar days prior to a final determination that the apparent low

bidder is not responsible, the County will notify the bidder of same, in writing, and by
certified mail, return receipt, stating the reasons. Except in the case of the rejection of an
apparent low bid solely because the vendor failed to timely submit a completed Form,
such notice shall set forth a time, date and place for the apparent low bidder to appear and
be heard, not less than five (5) business days after such notice is served.

. Subcontractors proposed to be used on a project must also complete and submit the Form

within five (5) days after the preconstruction meeting before the subcontractor is
approved by the County. Failure by a subcontractor to submit the Form or unsatisfactory
responses to questions may lead to rejection of the bid of the subcontractor at the
County's discretion.

If the bid of the apparent low bidder appears disproportionately low when compared with
estimates obtained by or on behalf of the County and/or compared to other bids submitted
(10% or greater disparity), the County reserves the right to inquire further of the apparent
low bidder to determine whether the bid contains mathematical errors, omissions and/or
erroneous assumptions, and whether the apparent low bidder has the capability to
perform and complete the contract for the bid amount.

If a bidder is found to have willfully violated New York Labor Law 8220 within the
previous five (5) years, that bidder shall automatically be deemed "not responsible” and
its bid shall be rejected unless the Commissioner, subject to review by the Public Works
Committee of the Cattaraugus County Legislature, determines otherwise. In all other
cases, based on all of the information collected pursuant to this local law and any other
factor deemed relevant, the Commissioner, or other department heads soliciting public
works bids, shall determine if the apparent lowest bidder is in fact "responsible.”

Section 5. Additional Requirements.

A

B.

Contractors and all subcontractors shall classify their workers as employees rather than as
independent contractors, unless those workers meet the definition of "independent
contractor”" as defined by the Internal Revenue Service, and shall treat said employees
accordingly for purposes of workers' compensation insurance coverage, unemployment
insurance, employment taxes, and social security taxes.

The contractors and all subcontractors shall submit certified payrolls to the Commissioner.

Section 6. Procedure. Cattaraugus County will make its own determinations of responsibility for
low bidders. A bidder recognized by the state as a responsible vendor must still satisfy the
requirements of this local law by submitting the required Cattaraugus County Vendor
Responsibility Form within the required time frame.

Section 7. Incomplete Submissions by Bidders and Subcontractors. It is the sole responsibility of
the contractor to comply with all submission requirements to the County. The submission
requirements also apply to all subcontractors, except that the contractor shall submit all
subcontractor questionnaires to the County of Cattaraugus for approval. Failure to submit the
Form may lead to the rejection of the bid of the subcontractor at the County's discretion.
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Contractor submissions deemed non-responsive will result in automatic rejection of the bid.

Section 8. Materiality. The requirements of this Local Law are a material part of the bid
documents and the contract and the successful bidder shall insert this Local Law in all
subcontracts.

Section 9. Severability. If any clause, sentence, paragraph, subdivision, section or part of this
Local law or the application thereof, to any person, individual, corporation, firm, partnership,
entity or circumstance, shall be adjudged by any court of competent jurisdiction to be invalid or
unconstitutional such order of Judgment shall not affect, impair, or invalidate the remainder
thereof, but shall be confined in its operation to the clause, sentence, paragraph, subdivision,
section or part of this Local law or in its application to the person, individual, corporation,
firm, partnership, entity, or circumstance directly involved In the controversy in which such
judgment or order shall be rendered.

Section 10. Other Local Laws. Any prior Local Law or portion thereof in conflict with this Local
Law is hereby repealed.

Section 11. Effective Date. This Local Law shall take effect upon filing in the Office of the
Secretary of State, in accordance with Section 27 of the New York State Municipal Home Rule
Law.
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“Iran Divestment Act of 2012” “Iranian Energy Sector Divestment”

Pursuant to State Finance Law § 165-a, the Commissioner of General Services is required to develop
a list of persons it determines engage in investment activities in Iran, which is defined as provision
of goods, services or credit of $20,000,000 or more, relating to the energy sector.

General Municipal Law 8 103-g(4) states as follows:

Every bid or proposal hereafter made to a political subdivision of the state or any public
department, agency or official thereof where competitive bidding is required by statute, rule,
regulation or local law, for work or service performed or to be performed or good sold or to
be sold, shall contain the following statement subscribed by the bidder and affirmed by such
bidder as true under penalties of perjury:

The below signed bidder affirms the following as true under penalties of perjury:

a. “By submission of this bid, the bidder identified herein and each person signing on behalf
of the bidder certifies, and in the case of a joint bid each party thereto certifies as to its
own organization, under penalty of perjury, that to the best of its knowledge and belief
that this bidder is not on the list created pursuant to paragraph (b) of subdivision 3 of
Section 165-a of the state finance law.”

Corporate or Company Name

By:

Signature

Title
Sworn to before me this

Day of , 20

Notary Public
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This AGREEMENT made as of the day of in the year 2017 by and between the
County of Cattaraugus, a municipal corporation hereinafter called the "County" and
hereinafter called the

"Contractor".

WITNESSETH that the County and Contractor in consideration of the mutual covenants
hereinafter set forth, agree as follows:

Article 1. WORK. The Contractor will perform all Work as shown in the Contract
Documents for the completion of the Project generally described as the replacement of Leon Bridge
No. 35, Smith Road in the Town of Leon, Cattaraugus County, New York.

@ The Contractor shall furnish all of the materials and do all the Work required for the
replacement of the structure and all other incidental work detailed in the contract documents.

Article 2. ENGINEER. The Project has been designed by Cattaraugus County. Cattaraugus
County will hire an Engineer to represent the County in connection with implementation of the
Project and is hereinafter called the ENGINEER. The County and the ENGINEER will provide all
on-site observation services, and County observation personnel will also be referred to as the
ENGINEER.

Article 3. CONTRACT TIME. Time of beginning, rate of progress and time of completion
are essential conditions of the Contract. The Contractor shall commence work within ten (10) days
of the effective date of the Contract, unless written consent is given by the County to begin at a later
date. All work shall be completed on or before September 15, 2017. No work shall be performed
outside the beginning and ending dates allowed by the NYSDEC and/or Army Corps of Engineers
permits.

Article 4. CONTRACT PRICE. The County shall pay the Contractor for the performance of
the Work in accordance with the Itemized Bid indicated in the bid documents.

Article 5. PAYMENTS. The County shall make payments on the account of the Contract as
follows:

@) Upon request from the Contractor, the Engineer and the County will review and
approve statements prepared by the Contractor for the total quantity of work properly
completed by the Contractor as of a specified date noted on the statement. No such
statement, however, will be reviewed by the Engineer and County within one month
after the start of Work under contract, or at intervals of less than one month. The
County will pay the Contractor 95% of the amount of each statement, less prior
payments, forty-five (45) days after approval of the statement. Neither statement nor
payment shall mean that any Work is accepted. The statements should be based on
the percent complete of each subtask noted in the Itemized schedule.
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(b)

(©

(d)

(€)

The 5% of the value of completed Work withheld from the Contractor will be paid to
the Contractor by the County upon: (1) the completion of all Work to the satisfaction
of the Engineer and the County; and (2) the Contractor has filed with the County a
certification of payment of all labor and materials and certificate of release of liens in
connection with this agreement.

The acceptance by the Contractor of the final payment of amounts withheld from the
Engineer's statements shall be and shall operate as a release to the County and the
Engineer of all claims and of all liability to the Contractor for all things done or
furnished in connection with this Work and for every act and neglect of the County
and Engineer and others relating to or arising out of this Work.

The County reserves the right, at any time, to modify or change the Plans or
Specifications as deemed necessary and the Agreement shall not be invalidated
thereby, however;

If the Contractor considers that he is being required to perform extra work for which
no Change Order has been issued, then he shall serve Written Notice upon the County
prior to such extra work is performed. On failure to serve this Notice, all rights of the
Contractor to be paid therefore shall be forfeited.

Article 6. CONTRACT DOCUMENTS. The Contract Documents which comprise the
Contract between the Owner and the Contractor are attached hereto and made a part hereof and
consist of the following:

(@)

(b)
(©

(d)

The General Provisions and Proposal Booklet titled "*Replacement Leon Bridge No.
35, Smith Road, Town of Leon” and dated May 2017.

Drawings and Plans

Any Modifications, including Addenda, duly delivered before the execution of this
Agreement, and Change Orders incorporated after the Agreement is signed.

Bonds and Insurance instruments.

Article 7. MISCELLANEOUS.

(@)

(b)

Terms used in this Agreement shall have the same meanings which are defined in
Section 101 of the NYSDOT Standard Specification, Construction and Materials of
May 1, 2017 and all Addenda.

The Contractor shall furnish a faithful performance surety bond on a form approved
by the County in an amount equal to 100 percent of the Contract Price, and shall have
as a surety thereon a surety company or companies authorized to do business in New
York State. He likewise will furnish a Labor and Material Bond to guarantee the
payment of all Labor and Materials supplied in connection with this Agreement.
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(c) Neither the County nor the Contractor shall, without the prior written consent of the
other, assign or sublet in whole or in part his interest under any of the Contract
Documents and, specifically, the Contractor shall not assign any monies due or to
become due without the prior written consent of the County.

(d) The County and the Contractor each binds himself, his partners, successors, assigns
and legal representatives to the other party hereto in respect of all covenants,
agreements and obligations contained in the Contract Documents.

(e) The Contract Documents constitute the entire agreement between the County and the
Contractor and may only be altered, amended or repealed by a duly executed
Written instrument.

Article 8. CONTRACTOR REPRESENTATIONS. The Contractor is experienced in the use
and interpretation of plans and specifications such as those included in these Contract Documents.
He has carefully reviewed these and all of the Contract Documents and has found them free of
ambiguity and sufficient for bid purposes. He has based his bid solely on these documents not
relying on any explanation or interpretation, oral or written, from any other source.

Article 9. CONTRACT PROVISIONS. The parties to the attached contract, license, lease,
amendment or other agreement of any kind (hereinafter, "the contract” or "this contract™) agree to be
bound by the following clauses which are hereby made a part of the contract (the word "Contractor"
herein refers to any party other than the County of Cattaraugus, whether a contractor, licensor,
licensee, lessor, lessee or any other party). In the event of a conflict between the terms of the
contract (including any and all attachments thereto and amendments thereof) and the terms of this
Article, the terms of this Article shall control.

@ Non-Assignment Clause

In accordance with Section 109 of the General Municipal Law, this contract may not
be assigned by the Contractor, or its right, title or interest therein assigned,
transferred, conveyed, sublet or otherwise disposed of without the previous consent,
in writing, of the County and any attempts to assign the contract without the County's
written consent are null and void.

(b) Workers' Compensation Benefits

In accordance with Section 108 of the General Municipal Law, this contract shall be
void and of no force and effect unless the Contractor shall provide and maintain
coverage during the life of this contract for the benefit of such employees as are
required to be covered by the provisions of the Workers' Compensation Law.

(c) Non-Discrimination Requirements

In accordance with Article 15 of the Executive Law (also known as the Human Rights
Law) and all other State and Federal statutory and constitutional non-discrimination
provisions, the Contractor will not discriminate against any employee or applicant for
employment because of race, creed, color, sex, national origin, age, disability or
marital status. Furthermore, in accordance with Section 220-e of the Labor Law, if
this is a contract for the construction, alteration or repair of any public building or
public work or for the manufacture, sale or distribution of materials, equipment or
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(d)

(€)

()

9)

supplies, and to the extent that this contract shall be performed within the State of
New York, Contractor agrees that neither it nor its subcontractors shall, by reason of
race, creed, color, disability, sex or national origin: (a) discriminate in hiring against
any New York State citizen who is qualified and available to perform the work; or (b)
discriminate against or intimidate any employee hired for the performance of work
under this contract. If this is a building service contract as defined in Section 230 of
the Labor Law, then, in accordance with Section 239 thereof, Contractor agrees that
neither it nor its subcontractors shall, by reason of race, creed, color, national origin,
age, sex or disability (a) discriminate in hiring against any New York State citizen
who is qualified and available to perform the work; or (b) discriminate against or
intimidate any employee hired for the performance of work under this contract.
Contractor is subject to fines of $50.00 per person per day for any violation of Section
220-e or Section 239 as well as possible termination of this contract and forfeiture of
all monies due hereunder for a second or subsequent violation.

Wage and Hours Provisions

If this is a public work contract covered by Article 8 of the Labor Law or a building
service contract covered by Article 9 thereof, neither Contractor's employees nor the
employees of its subcontractors may be required or permitted to work more than the
number of hours or days stated in said statute, except as otherwise provided in the
Labor Law and as set forth in prevailing wage and supplement schedules issued by
the State Labor Department. Furthermore, Contractor and its subcontractors must pay
at least the prevailing wage rate and pay or provide the prevailing supplements,
including the premium rates for overtime pay, as determined by the State Labor
Department in accordance with the Labor Law.

Non-Collusive Bidding Requirement

In accordance with Section 103-d of the General Municipal Law, if this contract was
awarded based upon the submission of bids, Contractor warrants, under penalty of
perjury, that its bid was arrived at independently and without collusion aimed at
restricting competition. Contractor further warrants that, at the time Contractor
submitted its bid, an authorized and responsible person executed and delivered to the
County a non-collusive bidding certification on Contractor's behalf.

Set-Off Rights

The County shall have all of its common law and statutory rights of set-off. These
rights shall include, but not be limited to, the County's option to withhold for the
purposes of set-off any monies due to the Contractor under this contract up to any
amounts due and owing to the County with regard to this contract.

Record-Keeping Requirement

The Contractor shall establish and maintain complete and accurate books, records,
documents, accounts and other evidence directly pertinent to performance under this
contract for a period of six (6) years following final payment or the termination of
this contract, whichever is later, and any extensions thereto. The County Treasurer or
County Administrator or any other person or entity authorized to conduct an
examination, as well as the agency or agencies involved in this contract, shall have
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(h)

(i)

@)

(k)

0]

access to such books, records, documents, accounts and other evidential material
during the contract term, extensions thereof and said such (6) year period thereafter
for the purposes of inspection, auditing and copying. "Termination of this contract”,
shall mean the later of completion of the work of the contract or the end date of the
term stated in the contract.

Governing Law

This contract shall be governed by the laws of the State of New York except where
the Federal supremacy clause requires otherwise.

No Arbitration and Service of Process

Disputes involving this contract, including the breach or alleged breach thereof, may
not be submitted to binding arbitration (except where statutorily authorized) but must,
instead, be heard in a court of competent jurisdiction of the State of New York.
Contractor hereby consents to service of process upon it by registered or certified
mail, return receipt requested.

Approval by County Legislature

This contract is subject to, and conditioned upon, approval by the Cattaraugus County
Legislature.

Postponement, Suspension, Abandonment or Termination of Contract

The County shall have the right to postpone, suspend, abandon or terminate this
contract, and such actions shall in no event be deemed a breach of contract. In the
event of any termination, postponement, delay, suspension or abandonment, the
Contractor shall deliver to the County all data, reports, plans, or other documentation
related to the performance of this contract, including but not limited to guarantees,
warranties, as-built plans and shop drawings. In any of these events, the County shall
make settlement with the Contractor upon an equitable basis as determined by the
County which shall fix the value of the work which was performed by the Contractor
prior to the postponement, suspension, abandonment or termination of this contract.
This clause shall not apply to this contract if the contract contains other provisions
applicable to postponement, suspension or termination of the contract.

Indemnification

The Contractor shall indemnify and save harmless Cattaraugus County, its officers,
employees, and the Engineer from all suits, actions, or claims of any character
brought because of any injuries or damage received or sustained by any person,
persons, or property on account of the operations of such Contractor; or on account of
or in consequence of any neglect in safeguarding the work; or through use of
unacceptable materials in constructing the work; or because of any act of omission,
neglect, or misconduct of the Contractor; or because of any claims or amounts
recovered from any infringements of patent, trademark, or copyright; or from any
claims on amounts arising or recovered under the Workers” Compensation Law, or
any other law, ordinance, order, or decree; and so much of the money due the
Contractor under and by virtue of his Contract as shall be considered necessary by the
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(m)

(n)

County for such purpose, may be retained for the use of the County; or, in case no
money is due, his surety may be held until such suit or suits, action or actions, claim
or claims for injuries or damages as aforesaid shall have been settled and suitable
evidence to that effect furnished to the County; except that money due the Contractor
will not be withheld when the Contractor produces satisfactory evidence that he is
adequately protected by public liability and property damage insurance.

The Contractor agrees to make no claim for damages for delay in the performance of
this contract occasioned by any act or omission to act of the County or the Engineer
or any of its representatives, and the Contractor agrees that any such claim shall be
fully compensated for by an extension of time to complete the performance of work
as provided herein. This indemnification shall include all costs and disbursements
incurred by the County and the Engineer in defending any suit, including attorney’s
fees.

Conflict of Interest

1) The Contractor warrants that to the best of the Contractor's knowledge and
belief, there are no relevant facts or circumstances which could give rise to an
organizational conflict of interest, as herein defined, or that the Contractor has
disclosed all such relevant information to the County.

@) An organizational conflict of interest exists when the nature of the work to be
performed under this contract may, without some restriction on future
activities, either result in an unfair competitive advantage to the Contractor or
impair the Contractor's objectivity in performing the work for the County.

(3) The Contractor agrees that if an actual or potential organizational conflict of
interest is discovered after award, the Contractor will make a full disclosure in
writing to the County. This disclosure shall include a description of actions
which the Contractor has taken or proposes to take, after consultation with the
County, to avoid, mitigate, or minimize the actual or potential conflict.

4) The County may terminate this contract in whole or in part, if it deems such
termination necessary to avoid an organizational conflict of
interest. If the Contractor was aware of a potential organizational conflict of
interest prior to award, or discovered an actual or potential conflict after
award and did not disclose or misrepresented relevant information to the
County, then the County may terminate the contract, or pursue such other
remedies as may be permitted by law or this contract. The terms of Clause (k)
of this Section or other applicable contract provision regarding termination
shall apply to termination by the County pursuant to this clause.

(5) The Contractor further agrees to insert in any subcontract hereunder,
provisions which shall conform to the language of this clause.

Requests for Payment

All requests for payment by the Contractor must be submitted on forms supplied and
approved by the County. Each payment request must contain such items of
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information and supporting documentation as required by the County, and shall be all
inclusive for the period of time covered by the payment request.

Performance of Work Required

The Contractor agrees that during the performance of the work required pursuant to
this Agreement, the Contractor and all officers, employees, agents or representatives
working under the Contractor’s direction shall strictly comply with all local, state or
federal laws, ordinances, rules or regulations controlling or limiting in any way the
performance of the work required by this Agreement. Furthermore, each and every
provision of law required to be inserted in this Agreement shall be deemed so
inserted, and the Agreement shall be read and enforced as if such provisions were so
inserted.

The Contractor further agrees to insert in any subcontract hereunder, provisions
which shall conform substantially to the language of this clause, including this
paragraph.

Independent Contractor Status

It is understood that the Contractor is an independent Contractor and shall not be
considered an agent of the County nor shall any of the Contractor’s employees or
agents be considered sub-agents for the County. The final contract will be between
the County and the Contractor and is not intended and shall not be construed to create
the relationship of agent, servant, employee, partnership, joint venture, or association
between County and Contractor. The employees and agents of one party are not the
employees or agents of the other party for any purpose whatsoever. The Contractor
understands and agrees that all persons performing work pursuant to the final contract
are for purposes of workers’ compensation liability, solely employees of the
Contractor and not employees of the County. The Contractor shall be solely liable
and responsible for furnishing any and all workers’ compensation benefits to any
person as a result of any injuries arising from or connected with any work performed
by or on behalf of the Contractor hereunder. The employees and agents of each party
shall while on the premises of the other party, comply with all rules and regulations of
the premises including, but not limited to security requirements. The Contractor
agrees to comply with the non discrimination employment policies as required by
applicable state and federal laws and regulations regarding employment
discrimination. The Contractor assures the County that in accordance with applicable
law it does not, and agrees that it will not, discriminate in any manner on the basis of
age, color, creed, national origin, race, religious belief, sexual preference, or
handicap.

No-Waiver

In the event that the terms and conditions of the Agreement are not strictly enforced
by the County, such non-enforcement shall not act as or be deemed to act as a waiver
or modification of this Agreement, nor shall such non-enforcement prevent the
County from enforcing each and every term of this Agreement thereafter.



n Severability
If any provision of this Agreement is held invalid by a court of law, the remainder of

this Agreement shall not be affected thereby if such remainder would then continue to
conform to the laws of the State of New York.
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IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT the day and
year first above written.

Attest
By:
County
Attest
By:
Contractor
ACKNOWLEDGMENT OF COUNTY
STATE OF NEW YORK )SS
COUNTY OF CATTARAUGUS )
Onthis __ day of 20 , before me, the undersigned, a Notary Public in and for
said State, personally appeared , personally known to me or

proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed to
the within instrument and acknowledged to me that he executed the same in his capacity, and that by
his signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Notary Public

ACKNOWLEDGMENT OF CONTRACTOR (OUTSIDE NEW YORK STATE)

STATE OF )SS:

COUNTY OF )

On this day of 20 , before me, the undersigned, a Notary Public in and
for said State, personally appeared , personally known to

me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s),
or the person upon behalf of which the individual(s) acted, executed the instrument and that such
individual made such appearance before the undersigned in the City/Town of

in State of

(SEAL)
Notary Public
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ACKNOWLEDGMENT OF CONTRACTOR (WITHIN NEW YORK STATE)

STATE OF NEW YORK )SS:

COUNTY OF )

On this day of 20 , before me, the undersigned, a Notary Public in and
for said State, personally appeared , personally known to

me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s),
or the person upon behalf of which the individual(s) acted, executed the instrument.

(SEAL)
Notary Public
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SECTION D

DEFINITIONS AND TERMS

Same as Section 101 of the New York State Department of Transportation Standard Specifications,
Construction and Materials May 1, 2017 and all addenda.

References to the County's representative engineer and County personnel shall hereinafter be made
as the “Engineer”.

Under this contract the New York State Department of Transportation, Office of Engineering, May
1, 2017 Standard Specifications, Construction and Materials and addenda are amended as follows:

Under Section 101 - Definitions and Terms

1.

Chief Engineer

Delete the stated definition. This term where used in the specifications or contract documents
shall mean the “Cattaraugus County Commissioner of Public Works” or his authorized
representative.

Commissioner
Delete the stated definition. This term where used in the specifications or contract documents
shall mean the “Cattaraugus County Commissioner of Public Works”.

Comptroller
Delete the stated definition. This term where used in the specifications or contract documents

shall mean the “Cattaraugus County Commissioner of Public Works” or his authorized
representative

Department
Delete the stated definition. This term where used in the specifications or contract documents

shall mean the “Cattaraugus County Department of Public Works” and may also be used to
mean the “Commissioner of Public Works” or his authorized representative.

Departmental Geotechnical Engineer

Delete the stated definition. The “Cattaraugus County Commissioner of Public Works” or his
authorized representative shall be responsible and is in charge of all engineering and
construction work on this contract.

Departmental Engineering Geologist
Delete the stated definition and substitute the same definition as above for Subsection 101-17.

Division
Delete the stated definition and insert: *“Cattaraugus County Department of Public Works”.

Engineer or Engineer-In-Charge

Delete the words “Department of Transportation” and substitute “Cattaraugus County
Department of Public Works”. Also delete the words “Regional Director” and substitute
“Cattaraugus County Commissioner of Public Works”.
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9. Executive Deputy Commissioner
Delete the stated definition and substitute the same definition as above for Subsection 101-17.

10. Final Agreement
Delete “State of New York, Department of Transportation” and substitute “Cattaraugus
County Department of Public Works”.

11.  Inspector
Delete “The Department of Transportation” and substitute “The authorized representative of

the Cattaraugus County Department of Public Works”.

12. Materials Bureau
Delete the word “Bureau” and the stated definition and substitute “The Cattaraugus County
Department of Public Works has the responsibility in the quality assurance for materials to be
used on the contract”.

13. Regional Director
Delete the stated definition and substitute: “When used, means the Cattaraugus County
Commissioner of Public Works”.

14. State
Delete the stated definition and substitute: “When used, means the County of Cattaraugus,
represented by the Cattaraugus County Department of Public Works through the
Commissioner of Public Works”.

Under Section 102 - Bidding Requirements and Conditions

15. Location of Regional Offices
Delete entire subsection -- not applicable.

16. Bid Deposit
Delete from the second and third lines the words “State of New York”, and substitute “County

of Cattaraugus”.
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SECTIONE

GENERAL PROVISIONS

The provisions of Section 100 of the New York State Department of Transportation, Office of
Engineering Standard Specifications, Construction and Materials of May 1, 2017 and all addenda
shall apply except for the following revisions and/or additions included in Section E.
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PART 1 BIDDING REQUIREMENTS AND CONDITIONS

1.1 NOTICE TO BIDDERS (ADVERTISEMENT)

Sealed bids for the replacement of Leon Bridge No. 35 (Smith Road) in the Town of Leon, New
York, will be received under the direction of the County Administrator at the Cattaraugus County
Department of Public Works Facility, 8810 Route 242, Little VValley, New York until June 20, 2017
at 1:45 p.m., after which they will be publicly opened at 2:00 p.m. (at the same location), under the
direction of the Public Works Committee of the Cattaraugus County Legislature. Each bid, at the
time received, will be stamped by a clock showing date and time of receipt.

Copies of the Contract Plans and Documents may be examined at no expense at the following
location:

Cattaraugus County Department of Public Works
8810 Route 242

Little Valley, New York 14755

(716) 938-9121

Copies of the Contract Plans and Documents may be purchased only at the Cattaraugus County
Department of Public Works. The purchase price for each set of Contract Plans and Documents is
fifty dollars ($50.00), which is refundable to bidders only. All checks for purchase of Contract Plans
and Documents shall be made payable to “County of Cattaraugus”. Full refund for one copy of the
plans and specifications will be made to a bidder for this project, if such plans and specifications are
returned in good condition within 30 calendar days after the award of the contract or after the
rejection of the proposal. The successful bidder is not required to return the copy of the plans and
specifications in order to be entitled to such refund. No refund will be made for more than one set of
plans and specifications or to persons or firms not submitting a bid.

Questions regarding the contract documents for this project may be directed to William A. Fox, P.E.,
Sr. Civil Engineer for Cattaraugus County Department of Public Works at (716) 938-2439.

All bids must be written in ink on the forms provided. The bid must be accompanied by a certified
check, cashier's check, or bid bond made payable to "Treasurer, Cattaraugus County", in the amount
of 5% of the bid, as a guarantee that if the Contract is awarded to the bidder, he will sign the
Contract and furnish a satisfactory performance bond. If a bidder should fail to sign the Contract
and deliver the performance bond within ten (10) calendar days after he has received the Contract,
then he shall forfeit the proposal guaranty.

The Construction of this project will be done in strict accordance with the State of New York
Department of Transportation policies, procedures and specifications entitled Standard
Specifications, Construction and Materials adopted May 1, 2017 and addenda. The General
Provisions of Contract, Contract Forms of Proposal, Agreement, Bonds, General Construction
Specifications, Materials of Construction which are contained in the specifications will be adhered to
in all respects.

Particular attention is hereby directed to the sections, “Definitions and Terms" and "General
Provisions" contained herein which denotes definitions of the responsible parties and/or persons who
will direct and supervise this work and contract in lieu of the references made in the specifications to
State engineers and officials.
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In compliance with the provisions of Section 115 (Prevailing Rate of Wage), Public Law 627, the
minimum wages paid laborers and mechanics are included in wage schedules that are set out in the
bid proposal.

The County of Cattaraugus reserves the right to reject any or all bids, to waive any informality in
any bids, and to award the Contract in the County's best interest. The County reserves the right to
make the award within forty-five (45) calendar days after the date of the bid opening during which
period bids shall not be withdrawn.

1.2 CATTARAUGUS COUNTY VENDOR RESPONSIBILITY FORM

Cattaraugus County Local Law 12-2012 as amended by Local Law 5-2015 requires that the County
provide a copy of the Cattaraugus County Vendor Responsibility Form to the low bidder. The low
bidder will have 5 business days to return the completed form unless the form was mailed by the
county to the vendor, in which case will have 10 business days from the date of the mailing to return
the form. Failure by the low bidder to submit the form within the above time frame will lead to the
automatic rejection of their bid. The contractor must also ensure that all subcontractors to be used on
the project complete this form and submit it to the County for approval within 5 days of the
preconstruction meeting. Failure to do so may lead to the rejection of the subcontractor at the
County’s discretion. Within a reasonable time following its receipt of the completed CCA-2, and
based on the information contained therein, information available from OHSA, DOL, federal and
state databases of debarred firms, the state Corporate/Entity Database and other sources, its receipt
of proof of the bidder's ability to secure required bonding and insurances, and its own independent
investigation, the County will determine whether the bidder is a "responsible bidder" qualified to
undertake and complete the Project.

Currently the Commissioner of Public Works has approved the CCA-2 (New York State Vendor
Responsibility Questionnaire For-Profit Construction) with attachments A, B, and C to serve as the
Cattaraugus County Vendor Responsibility Form.

1.3 PROPOSAL GUARANTY

Proposals shall be accompanied by a proposal guaranty in the form of a certified check, cashier's
check, or bid bond in the amount of five percent (5%) of the total amount bid. It shall be made
payable to "Treasurer, Cattaraugus County".

1.4 DELIVERY OF PROPOSALS

Each proposal must be submitted in a sealed envelope clearly marked to indicate its contents. Sealed
proposals must be delivered to the Cattaraugus County Commissioner of Public Works at or before
the date, time and location specified herein. No responsibility shall be attached to the Commissioner
of Public Works or his representatives for the premature opening of any proposal not properly
labeled. Bidders assume all responsibilities and risks associated with mail or courier delivery.

When sent by mail, the sealed proposal must be addressed to the County at the address and in care of
the official in whose office the bids are to be received. All proposals shall be filed prior to the time
and at the place specified in the "Notice to Bidders". Proposals received after the time for opening of
bids will be returned to the bidder unopened.

1.5 NOTICE OF SPECIAL CONDITIONS
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The contractor's attention is particularly called to those parts of the contract documents and
specifications which deal with the following:

A.
B.

C.

D.
E.

Insurance requirements - Item 6.4

Revisions to the New York State Department of Transportation Standard Specifications in
Section F

New York State Department of Transportation Special Conditions included in Section G -
Special Notes

Prevailing wage rates required by N.Y.S. Labor Law - Section J

NYSDEC/ACOE Permit Requirements — Section F

1.6 DISQUALIFICATION OF BIDDERS

Any one or more of the following may be considered as sufficient cause for the disqualification of a
bidder and the rejection of his proposal.

(@)

(b)

(©

(d)

(€)

()

9)

More than one proposal for the same work from an individual, firm or corporation
under the same or different names.

Evidence of collusion among bidders. Participants in such collusion will receive no
recognition as bidders for any future work with the County until any such participant
shall have been reinstated as a qualified bidder.

Lack of competency and adequate machinery, plant and other equipment, as revealed
by the financial statements and experience questionnaire.

Unsatisfactory performance record as shown by past work for any owner judged from
the standpoint of workmanship and progress.

Uncompleted work which, in the judgment of the County, might hinder or prevent the
prompt completion of this work if awarded.

Failure to pay, or satisfactorily settle, all bills due for labor and materials on former
contracts in force at the time of letting.

Failure to comply with any qualification regulations of the County.

1.7 REJECTION OF BIDS

The County reserves the right to reject any bid if the evidence submitted by, or investigation of, such
bidder fails to satisfy the County that such bidder is properly qualified to carry out the obligations of
the contract and to complete the work contemplated therein. Conditional bids will not be accepted.
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PART 2 AWARD AND EXECUTION OF CONTRACT

2.1 CONSIDERATION OF PROPOSALS

In accordance with Section 102-05 of the Standard Specifications, after the proposals are opened and
read, they will be compared on the basis the current gross summary in a manner hereafter described
for which the work will be performed according to the plans and specifications together with the unit
price for each of the separate items as called for. The lowest bid shall be determined by the County
on the basis of the gross sum for which the entire work will be performed, arrived at by a correct
computation of all items specified in the proposal therefore at the unit prices stated in the proposal.
If a conflict arises within the bid proposal, then the words will be used for the final tabulation.

The right is reserved to reject any or all proposals, to waive technicalities, to advertise for new
proposals, or to proceed to do the work otherwise, if in the judgment of the Commissioner the best
interests of the County will be promoted thereby.

2.2 CANCELLATION OF AWARD

The County reserves the right to cancel the award of any Contract at any time before the execution
of the Contract by all parties without any liability against the County.

2.3 RETURN OF PROPOSAL GUARANTY

All proposal guaranties, except those of the three lowest bidders, will be returned immediately
following the opening and checking of the proposals. That of the successful bidder will be returned
after a satisfactory bond has been furnished and the Contract has been executed. The remaining two
guaranties will be returned within ten (10) calendar days following the award of the Contract.

2.4 BONDS

The successful bidder shall at the time of the execution of the Contract, furnish a performance bond
and a payment bond each in an amount equal to the full amount of the Contract. The purpose of
such bonds is to assure the faithful performance of this Contract as well as the payment of all
persons performing labor and furnishing materials in connection with this Contract. The form of the
bonds and the security shall be acceptable to the County.

Negotiable securities, satisfactory to the County, in an amount equal to that specified for the

Contract bond, may be deposited with the County in lieu of such Contract bond and shall be subject
to all the conditions of such bond and to such agreements as may be required by the County.
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2.5 FAILURE TO EXECUTE CONTRACT

Failure of the Contractor to execute the Agreement and file acceptable performance and payment
bonds within ten (10) calendar days from the date of the Notice of Award (see form on page E-19)
after he has received the Contract form shall be just cause for the annulment of the award, and for
the forfeiture of the proposal guaranty. The proposal guaranty shall become the property of the
County, not as a penalty, but in liquidation of damages sustained. Award may then be made to the
next lowest responsible bidder or the work may be re-advertised and constructed under a new
Contract or otherwise as the County may decide.

E-7



PART 3 SCOPE OF WORK

3.1 RESPONSIBILITY OF THE CONTRACTOR

The Contractor will be held responsible for the execution of a satisfactory and complete piece of
work, in accordance with the true intent of the drawings and specifications. He shall provide,
without extra charge, all incidental items required as a part of his work including layout and survey,
even though not particularly specified or indicated. If he has good reason for objecting to the use of
any material, appliance, or method of construction as shown or specified, then he shall report such
objections to the Engineer, and if approved by the Engineer, shall obtain proper adjustment before
the Contract is made, and then shall proceed with the work with the understanding that a satisfactory
job will be required. The Contractor is solely responsible for site safety and adherence to OSHA
regulations.

General Scope of Work:

- Provide on-site maintenance and protection of traffic within project limits.
- Layout and instrument survey of items in Contract.

- Install erosion control items.

- Demolish existing structure.

- Install sheet piling abutments.

- Place embankment and stone fill.

- Grade disturbed areas.
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PART 4 CONTROL OF WORK

4.1 AUTHORITY OF ENGINEER

The Commissioner of Public Works will be represented by the Engineer who will observe the work
done under the Contract on a part time basis throughout construction.

The Engineer shall inspect work performed, review materials to be used, and stop and reject work
and materials found to be not in accordance with the plans and specifications. His authority shall
cover all phases of the work. In the event that questions should arise concerning the interpretation or
changes of plans and specifications or to the acceptability of the work, the Contractor shall submit
his questions, in writing, to the Engineer. These questions shall be forwarded to the Commissioner
of Public Works along with the Engineer's recommendations.

The Engineer may place on the job other personnel who shall observe the work as his direct
representatives. Their authority shall consist of observing the work under the Contract, rejecting any
defective material used and temporarily suspending any work improperly performed. They will not
have any authority to make changes or alterations in the plans and specifications, nor be permitted to
act as foremen for the Contractor.

Any work done or materials used without scheduling suitable observation by the Engineer or his
authorized representative as noted in Section D may be ordered removed and replaced at the
Contractor's expense.

4.2 SUBSTANTIAL COMPLETION AND FINAL ACCEPTANCE OF WORK

When in the opinion of the Engineer, the Contractor has substantially completed the project or a
specified area of a project so that the County can occupy or utilize the project for the use it was
intended, the Engineer shall recommend to the Commissioner of Public Works to issue a Certificate
of Substantial Completion (See form on page E-21).

When in the opinion of the Engineer the Contractor has fully performed the work under the Contract,
the Engineer shall recommend to the Commissioner of Public Works the acceptance of the work so
completed. If the Commissioner of Public Works accepts the recommendation of the Engineer, then
he shall notify the Contractor by letter of such acceptance, and copies of such acceptance shall be
sent to other interested parties.

4.3 GENERAL GUARANTY:

Neither the final certificate of payment nor any provision in the contract documents nor partial or
entire occupancy of the premises by the County shall constitute acceptance of work not done in
accordance with the contract documents or relieve the Contractor of liability in respect to any
express warranties or responsibility for faulty materials or workmanship.

The Contractor shall remedy any defects in the work and pay for any damage to other work resulting

there from, which shall appear within a period of two (2) years from the date of substantial
completion. The County will give notice of observed defects with reasonable promptness.
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4.4 CONTRACTOR'S PERSONNEL

The Contractor shall place in charge of the work a competent and reliable English-speaking
Superintendent, who shall have the authority to act for the Contractor and who shall be acceptable to
the Engineer. This Superintendent must be present at all times during the working day to receive
directions and orders given by the Engineer or his representatives. All workers must have sufficient
skill and experience to properly perform the work assigned to them. Any person employed by the
Contractor who the Engineer may deem incompetent or unfit to perform the work shall at once be
discharged and shall not again be employed on projects for the County at that specific task.

4.5 COOPERATION WITH UTILITIES

It shall be the Contractor's duty to notify all utility companies or other parties affected within a time
frame as not to affect the schedule prior to all necessary adjustments of the public or private utility
fixtures and other appurtenances within or adjacent to the limits of construction. The Contractor
shall notify the Engineer in writing describing the need for, and extent of, utility adjustments and the
anticipated schedule.

It is understood and agreed upon that the Contractor has considered in his bid all of the permanent
and temporary utility appurtenances in their present or relocated positions as shown on the plans and
that no additional compensation will be allowed for any delays, inconveniences, or damage sustained
by him due to any interference from the utility appurtenances or the operation of moving them by the
utility owners. The Contractor will be responsible for any fees required by the utility owners for
temporary locations.
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PART 5 CONTROL OF MATERIALS

5.1 CERTIFICATE OF ACCEPTABILITY

All certificates of acceptability of materials required by the specifications shall be supplied by the
Contractor at no expense to the County. The Engineer shall have the right to approve of the
laboratories or fabricators that will issue the certificates.

The cost of the inspection by the Engineer of any plants not approved by the New York State

Department of Transportation shall be borne by the Contractor. This shall include, but not be limited
to, plants employed to provide mobile concrete and steel reinforcement.
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PART 6 LEGAL RELATIONS AND RESPONSIBILITY TO THE PUBLIC

6.1 SUBCONTRACTORS, MATERIALMEN AND LABORERS

The Contractor shall furnish the Engineer, before final payment is authorized, an affidavit that all
labor and material associated with the work in any way is paid for in full. The Contractor shall
indemnify and hold the County and the Engineer harmless from any lien or claim which may be
made or filed after such payment by any subcontractor, material man or laborer in connection with
work performed hereunder.

6.2 RESPONSIBILITY FOR DAMAGE CLAIMS

The Contractor shall indemnify and save harmless Cattaraugus County, its officers, employees and
the Engineer, from all suits, actions, or claims of any character brought because of any injuries or
damage received or sustained by any person, persons, or property on account of the operations of the
Contractor; or on account of or in consequence of any neglect in safeguarding the work; or through
use of unacceptable materials in constructing the work; or because of any act or omission, neglect, or
misconduct of the Contractor; or because of any claims or amounts recovered from any
infringements of patent, trademark, or copyright; or from any claims on amounts arising or
recovered under the Workers” Compensation Law, or any other law, ordinance, order, or decree; and
so much of the money due the Contractor under and by virtue of his Contract as shall be considered
necessary by the County for such purpose, may be retained for the use of the County; or, in case no
money is due, his surety may be held until such suit or suits, action or actions, claim or claims for
injuries or damages as aforesaid shall have been settled and suitable evidence to that effect furnished
to the County; except that money due the Contractor will not be withheld when the Contractor
produces satisfactory evidence that he is adequately protected by public liability and property
damage insurance.

The Contractor agrees to make no claim for damages for delay in the performance of this contract
occasioned by any act or omission to act of the County or the Engineer, or any of its representatives,
and the Contractor agrees that any such claim shall be fully compensated for by an extension of time
to complete the performance of work as provided herein.

6.3 NO WAIVER OF LEGAL RIGHTS

The County shall not be precluded or stopped by a measurement, estimate or certificate made either
before or after the completion and acceptance of the work and payment therefore, from showing the
true amount and character of the work performed and materials furnished by the Contractor, nor
from showing that any such measurement, from recovering from the Contractor or his sureties, or
both, such damage as it may sustain by reason of his failure to comply with the terms of the
Contract. Neither the acceptance by the County, or any representative of the County, nor any
extension of time, nor any possession taken by the County shall operate as a waiver of any portion of
the Contract or of any power herein reserved, or of any right to damages. A waiver of any breach of
the Contract shall not be held to be a waiver of any other or subsequent breach.
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6.4 INSURANCE

The Contractor shall procure and maintain at its own expense and without expense to the County,
until final acceptance by the County, of the work covered by the contract, insurance for liability for
damages imposed by law, of the kinds and in the amounts hereinafter provided, with insurance
companies authorized to do such business in the County covering all operations under the contract
whether performed by it or its subcontractors. Within ten (10) days of the Notice to Award and prior
to the commencement of any work the Contractor shall furnish to the Cattaraugus County Risk
Manager a certificate or certificates of insurance in form satisfactory to the Cattaraugus County Risk
Manager showing that it has complied with this Section, which certificate or certificates shall
provide that the policies shall not be changed or canceled until thirty (30) days written notice has
been given to the Cattaraugus County Risk Manager. Failure to supply a satisfactory certificate with
ten (10) days after the Notice of Award may result in the cancellation of award and for the forfeiture
of the Contractor’s bid security, in the sole discretion of the County. The types of insurance are as
follows:

A. Workers” Compensation Insurance. A policy covering the obligations of the Contractor in
accordance with the provisions of the Workers” Compensation Law, covering all operations
under the contract, whether performed by it or its subcontractor and also under the Disability
Benefits Law. The contract, shall be void and of no effect unless the person or corporation
making or executing same shall secure compensation and disability benefits coverage for the
benefit of, and keep insured during the life of the contract, such employees in compliance
with the provisions of the Workers’ Compensation Law.

B. Liability and Property Damage Insurance. Policies following the 1986 Insurance Services
Office formats shall be provided. Unless otherwise specifically required by special
provision, each policy shall not be amended or contain deductible clauses or coverage
exclusions of any nature and shall have limits not less than shown on the sample Certificate
of Liability Insurance on page E-16.

For all damages arising during the policy period, shall be furnished in the types (al.) through
(e.) as described below. An umbrella type policy, dedicated to this contract, may be used to
meet these limits.

al. Contractor’s Liability Insurance issued to and covering the liability for damages
imposed by law upon the Contractor with respect to all work performed by him under
the agreement;

a2. Contractor’s Liability Insurance issued to and covering the liability for damages
imposed by law upon EACH SUBCONTRACTOR with respect to all work
performed by said subcontractor under the agreement;

b. Contractor’s Protective Liability Insurance issued to and covering the liability for
damages imposed by law upon the Contractor with respect to all work under the
agreement performed for the Contractor by subcontractors;

C. Completed Operations’ Liability Insurance issued to and covering the liability for
damages imposed by law upon the Contractor and each subcontractor arising between
the date of final cessation of the work and the date of final acceptance thereof, out of
that part of the work performed by each;
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d. Protective Liability Insurance issued to and covering the liability for damages
imposed by law upon Cattaraugus County and the Commissioner of Public Works
and all employees of the County both officially and personally, any municipality in
which the work is being performed, and/or any public benefit corporation, railroad, or
public utility whose property or facilities are affected by the work or any consultant
inspecting engineer or inspector working for or on the project, and their agents or
employees,, with respect to all operations under the agreement by the Contractor or
its subcontractors, including omissions and supervisory acts of the State,
municipality, public benefit corporation or consultant. Specifically, this includes, but
is not necessarily limited to the parties listed below.

Failure to list a firm, organization or municipality, etc. does not eliminate the
requirement to provide such coverage.

If the Contractor elects to use the same policy for more than one project, then it must
provide with the insurance certificate the Aggregate Limits of Insurance (per project)
Endorsement indicating the specific project site and contract number;

e. Commercial General Liability (Premises, Existence, Hazard) Liability Insurance
(formerly called Owner’s, Landlord’s and Tenant’s Liability Insurance) issued to and
covering the liability for damages imposed by law upon Cattaraugus County and the
Commissioner of Public Works and all employees of the County both officially and
personally, any municipality in which the work is being performed, and/or any public
benefit corporation, railroad, or public utility whose property or facilities are affected
by the work or any consultant inspecting engineer or inspector working for or on the
project, and their agents or employees, with respect to temporarily opening any
portion of the County construction project under this agreement, until the construction
or reconstruction pursuant to the agreement has been accepted by the County.
Specifically, this includes, but is not necessarily limited to the parties listed on page
E-16.

Failure to list a firm, organization or municipality, etc. does not eliminate the
requirement to provide such coverage. This coverage will not be required for
contracts involving only turf establishment, landscaping, or traffic signals, which do
not involve work on the roadway.

Automobile Liability and Property Damage Insurance. A policy covering the use in
connection with the work covered by the Contract Documents of all owned, non-owned and
hired vehicles bearing, or, under the circumstances under which they are being used, required
by the Motor Vehicle Laws of the State of New York to bear license plates.”

List of Additional Insured Parties

County of Cattaraugus
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6.5 LITIGATION

In the event any litigation shall arise from this contract, the laws of the State of New York
shall control any litigation, regardless of which party shall institute such action.
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PART 7 PROSECUTION AND PROGRESS

7.1 NOTICE TO PROCEED

The "Notice to Proceed™ (see form on page E-20) will stipulate the date on which it is expected the
Contractor will begin the work. Commencement of work by the Contractor shall be deemed and
taken as a waiver of this notice on his part. In no case, however, shall the Contractor begin work
prior to the date of the signing of the Contract.

7.2 PROSECUTION OF WORK

The Contractor shall start construction operations on the part of the project approved by the
Engineer, or set forth in the approved Progress Schedule. The work shall be conducted in such
manner and with sufficient materials, equipment, and labor as are considered necessary to insure its
completion in accordance with the plans and specifications as interpreted by the Engineer, by the
date set forth in the Agreement. Should the prosecution of the work for any reason be discontinued,
the Contractor shall notify the Engineer at least 24 hours in advance of resuming operations.

7.3 TEMPORARY SUSPENSION OF WORK

The Engineer shall have the authority to suspend the work wholly or in part by written order for such
period as he may deem necessary due to unsuitable weather, to conditions considered unfavorable
for the suitable prosecution of the work, or to carry out orders given or to perform any provisions of
the Contract.

7.4 DATE OF COMPLETION OF CONTRACT WORK

The Contractor shall perform fully, entirely, and in a satisfactory and acceptable manner the work
contracted, by the date stipulated in the Agreement.

In adjusting the Agreement date for the completion of the project, all strikes, lock-outs, unusual
delays in transportation, or any condition over which the Contractor has no control, and also any
suspensions ordered by the Engineer for causes not the fault of the Contractor, shall be excluded
from the computation of the contract time for completion of the work. No allowance will be made
for delays or suspensions of the prosecution of the work due to the fault of the Contractor.

7.5 TERMINATION OF CONTRACT

If the Contractor is adjudged bankrupt or makes an assignment for the benefit of creditors or a
receiver is appointed for the Contractor or any insolvency arrangement proceedings are instituted by
or against him, or if the Contractor fails after seven (7) days notice to supply enough properly skilled
workers or proper materials or fails to prosecute the work with such diligence as will insure its
completion by the Agreement date or shall in any other respect commit a breach of his Agreement
and fail to remedy the same within seven (7) days after notice thereof, then the County may, by
twenty-four (24) hours written notice, terminate the Contractor's right to proceed with the balance of
the work or with any portion thereof and may take possession of the work and complete it by
Contract or otherwise. The County may utilize such materials, plant and equipment as may be on
the site of the work.
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7.6 FAILURE TO COMPLETE WORK ON TIME

When the work embraced in the Contract is not completed on or before the date specified therein,
engineering and inspection expenses incurred by the County upon the work from the completion date
originally fixed in the Agreement to the final date of completion of the work may be charged to the
Contractor and be deducted by the County from any payment due the Contractor. Consideration of
any extra work or supplemental Contract work added to the original Contract as well as extenuating
circumstances beyond the control of the Contractor, will be given due consideration by the County
before assessing engineering and inspection charges against the Contractor. The Contractor will be
responsible for any delays resulting from causes within the Contractor's control, including inefficient
operations, and the Commissioner of Public Works shall be the sole judge of whether such charges
shall be assessed against the Contractor.

The beginning and ending dates of the allowable period of construction will be stipulated in the New
York State Department of Environmental Conservation (NYSDEC) and/or Army Corps of Engineers
wetland permits. If work is performed outside the stipulated period of time, then the Contractor will
be subject to pay any fines resulting from violation of the permits.

7.7 ASSIGNMENT

Assignment of the contract shall be in accordance with Section 109 of the General Municipal Law as
follows:

§109. Assignment of public contracts
1. Aclause shall be inserted in all specifications or contracts hereafter made or awarded
by any officer, board or agency of a political subdivision, or of any district therein,
prohibiting any contractor, to whom any contract shall be let, granted or awarded, as
required by law, from assigning, transferring, conveying, subletting or otherwise
disposing of the same, or of his right, title, or interest therein, or his power to execute
such contract, to any other person or corporation without the previous consent in writing
of the officer, board or agency awarding the contract.
2. If any contractor, to whom any contract is let, granted or awarded, as required by law,
by any officer, board or agency of a political subdivision, or of any district therein, shall
without the previous written consent specified in subdivision one of this section, assign,
transfer, convey, sublet or otherwise dispose of such contract, or his right, title, or interest
therein, or his power to execute such contract, to any other person or corporation, the
officer, board or agency which let, made, granted or awarded such contract shall revoke
and annul such contract, and the political subdivision or district therein, as the case may
be, and such officer, board or agency shall be relieved and discharged from any and all
liability and obligations growing out of such contract to such contractor, and to the person
or corporation to which such contract shall have been assigned, transferred, conveyed,
sublet or otherwise disposed of, and such contractor, and his assignees, transferees or
sublessees shall forfeit and lose all moneys theretofore earned under such contract, except
so much as may be required to pay his employees. The provisions of this section shall not
hinder, prevent, or affect an assignment by any such contractor for the benefit of his
creditors made pursuant to the laws of this state.
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NOTICE OF AWARD

TO:

PROJECT Description:

Replacement of Leon Bridge No. 35
Smith Road
Town of Leon

The County has considered the Bid submitted by you for the above-described work in response to its
Advertisement for Bid No. opened

You are hereby notified that your Bid has been accepted in the amount of $

You are required by the General Provisions to execute the Agreement and furnish the required
Contractor’s Performance Bond and Payment Bond within ten (10) calendar days from the date of
this Notice of Award.

If you fail to execute such Agreement and to furnish the Bonds within the ten (10) days from the
date of this Notice, then the County will be entitled to consider all your rights arising out of
Cattaraugus County’s acceptance of your Bid as abandoned and as a forfeiture of your Bid Bond.
Cattaraugus County will be entitled to such other rights as may be granted by law.

You are required to return an acknowledged copy of this Notice of Award to Cattaraugus County.

Dated this day of in the year

OWNER: Cattaraugus County

BY:

TITLE:

ACCEPTANCE OF NOTICE

Receipt of the above NOTICE OF AWARD is hereby acknowledged by

Dated this day of in the year

By:

Title:
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NOTICE TO PROCEED
DATE:
PROJECT: Leon Bridge No. 35, Smith Road, Town of Leon, Cattaraugus County

TO:

You are hereby notified to commence work in accordance with the Agreement dated
on or before . All work shall be completed on or before September 15, 2017
and final payment shall be submitted within 45 calendar days of completion of work.

You are required to return an acknowledged copy of this Notice of Proceed to Cattaraugus County

CATTARAUGUS COUNTY
Owner

By:

Title:

ACCEPTANCE OF THIS NOTICE

Receipt of the above Notice to Proceed is hereby acknowledged by

Dated this day of in the year

By:

Title:
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CERTIFICATE OF SUBSTANTIAL COMPLETION
DATE:

PROJECT: Leon Bridge No. 35, Smith Road, Cattaraugus County

TO:

The performed under this contract has been inspected by authorized representatives of the County, Contractor
and Engineer and the Project was found to be substantially completed in accordance with the contract
documents.

DEFINITION OF SUBSTANIAL COMPLETION

The date of substantial completion of a project or a specified area of a project is the date when the
construction is sufficiently completed, in accordance with the contract documents, as modified by any change
orders agreed to by the parties, so that the County can occupy or utilize the project or specified area of the
project for the use it was intended.

A tentative list of items to be completed or corrected is attached hereto. This list may not be exhaustive, and
the failure to include an item on it does not alter the responsibility of the Contractor to complete all the work
in accordance with the contract documents

By
Engineer Authorized Representative

Date

The Contractor accepts the above Certificate of Substantial Completion and agrees to complete and correct
the items on the tentative list with the time indicated.

By
Contractor Authorized Representative

Date

The County Accepts the project or specified area of the project as substantially complete and will assume full
possession of the project or specified are of the project at (time), on (date).

Cattaraugus County By

Authorized Representative

Date
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PART 8 MEASUREMENT AND PAYMENT

8.1 PAYMENTS ON CONTRACT

Payments to the Contractor for work satisfactorily completed will be made monthly in the amount of
95% of the work completed. No monthly payment will be rendered for less than 10% of the
Contract amount or $1,000, whichever is less. The payments will be based on the completed
percentage of each unit bid as shown in the Itemized schedule.

The attention of persons intending to make proposals is specifically called to the provisions of
Section 70 and 71 of the Lien Law in relation to funds being received by a Contractor for a public
improvement. These provisions declare that the funds received by the Contractor shall constitute
trust funds in the hands of such Contractor to be applied first to the payment of certain claims.

No certificate approving or authorizing the first partial payment, or in the event taxes shall be found
due in accordance with this Section after the first payment to the Contractor, then no certificates
approving or authorizing any final payment shall be made to a foreign Contractor unless such
Contractor furnishes satisfactory proof that all taxes due by such Contractor under the provisions of
Articles 9, 9A, 16, and 16A of the Tax Law have been paid. The certificate of the State Tax
Commission to the effect that all such taxes have been paid shall be conclusive proof of the payment
of such taxes.

The term "Foreign Contractor™ as used in the preceding paragraph means in the case of an
individual, a person who is a legal resident of another state or foreign country; and in the case of a
firm or co-partnership, one having one or more partners who is a legal resident of another State or
foreign country and in the case of a corporation, one having its principal place of business in another
State or foreign country.

8.2 DIFFERING SITE CONDITIONS

The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the
Engineer of (1) subsurface or latent physical conditions at the site which differ materially from those
indicated in this contract, or (2) unknown physical conditions at the site of an unusual nature, which
differ materially from those ordinarily encountered and generally recognized as inhering in work of
the character provided for in the contract.

The Engineer shall investigate the site conditions promptly after receiving the notice. If the
conditions do materially so differ and cause an increase or decrease in the Contractor's cost of, or the
time required for, performing any part of the work under this contract, whether or not changed as a
result of the conditions, then an equitable adjustment shall be made under this clause and the
contract modified in writing accordingly. The Contractor shall not have rights to suspend work
during resolution of a differing site condition as stipulated in Section 105-14 of the Standard
Specifications.

No request by the Contractor for an equitable adjustment to the contract under this clause shall be

allowed, unless the Contractor has given the written notice required; provided, that the time
prescribed above for giving written notice may be extended by the Engineer.
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SECTION F

PERMITS

The following permits have been applied and are expected to be approved under the following:
NYSDEC - Cattaraugus County General Permit (enclosed)

US Army Corps — NWP#3 (enclosed)
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. NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

DEC PERMIT NUMBER EXPIRATION DATE

-

FACILITY/PROGRAM NUMBER(S) PERM IT

Under the Environmental
Conservation Law

\

' MODIFICATION
TYPE OF PERMIT: Article 15, Title 5: Protection of Waters; BNYCRR 608 Water Quality Certification;

Article 24: Freshwater Wetlands

PERMIT ISSUED TO TELEPHONE NUMBER
Cattaraugus County Department of Public Works 716-938-9121
ADDRESS OF PERMITTEE

8810 Route 242, Little Valley, New York 14755

CONTACT PERSON FOR PERMITTED WORK TELEPHONE NUMBER
Mark C. Burr, P.E., Director, Engineering Division 716-938-9121

NAME AND ADDRESS OF PROJECT/FACILITY

All County bridges, County culverts, and County highway embankments

LOCATION OF PROJECT/FACILITY

All streams and navigable waters at facilities cited above

COUNTY TOWN REGULATED SITE RESOURCE | NYTM COORDINATES
All streams and navigable
Cattaraugus All within County waters ' E N

DESCRIPTION OF AUTHORIZED ACTIVITY

This is a “General Permit” for construction, reconstruction or repair of bridges and disturbance to the bed or banks of all
streams, navigable waters and associated State regulated freshwater wetlands within Cattaraugus County, subject to all terms
and conditions stated herein. ‘

=

By acceptance of this permit, the permittee agrees that the permit is contingent upon strict compliance with NYS Environmental
Conservation Law (ECL), all applicable regulations, the specified General Conditions (pages 2 and 3) and all Special Conditions
contained herein.

DEPUTY REGIONAL PERMIT ADMINISTRATOR DIVISION OF ENVIRONMENTAL PERMITS,

NYS DEPARTMENT OF ENVIRONMENTAL CONSERVATION
KENNETH C. TAFT 182 EAST UNION SUITE 3, ALLEGANY, NY 14706-1328
(716) 372-0645

DATE OF ISSUANCE PAGE 1 OF 10
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

NOTIFICATION OF OTHER PERMITTEE OBLIGATIONS

Item A:  Permittee Accepts Legal Responsibility and Agrees to Indemnification
The permittee expressly agrees to indemnify and hold harmless the Department of Environmental Conservation of the
State of New York, its representatives, employees, and agents (“DEQ") for all claims, suits, actions, and damages, to the

connection with, or operation and maintenance of, the facility or facilities authorized by the permit whether in compliance

or not in compliance with the terms and conditions of the permit. This indemnification does not extend to any claims, suits,
actions, or damages to the extent attributable to DEC's own negligent or intentional acts or omissions, or to any claims,
suits, or actions naming the DEC and arising under article 78 of the New York Civil Practice Laws and Rules or any citizen

suit or civil rights provision under federal or state laws.

Item C:  Permittee Responsible for Obtaining Other Required Permits

The permittee is responsible for obtaining any other permits, approvals, lands, easements and rights-of-way that may
be required to carry out the activities that are authorized by this permit.

Item D: No Right to Trespass or Interfere with Riparian Rights

This permit does not convey to the permittee any right to trespass upon the lands or interfere with the riparian rights of
others in order to perform the permitted work nor does it authorize the impairment of any rights, title, or interest in real or
personal property held or vested in a person not a party to the permit.

GENERAL CONDITIONS

General Condition 1: Facility Inspection by the Department

The permitted site or facility, including relevant records, is subject to inspection at reasonable hours and intervals by an
authorized representative of the Department of Environmental Conservation (the Department) to determine whether the
permittee is complying with this permit and the ECL. Such representative may order the work suspended pursuant to ECL
71-0301 and SAPA 401(3).

The permittee shall provide a person to accompany the Department's representative during an inspection to the permit
area when requested by the Department.

A copy of this permit, including all referenced maps, drawings and special conditions, must be available for inspection
by the Department at all times at the project site or facility. Failure to produce a copy of the permit upon request by a
Department representative is a violation of this permit.

General Condition 2: Relationship of this Permit to Other Department Orders and Determinations

Unless expressly provided for by the Department, issuance of this permit does not modify, supersede or rescind any
order or determination previously issued by the Department or any of the terms, conditions or requirements contained in
such order or determination.

General Condition 3: Applications for Permit Renewals or Modifications

The permittee must submit a separate written application to the Department for renewal, modification or transfer of this
permit. Such application must include any forms or supplemental information the Department requires. Any renewal,
modification or transfer granted by the Department must be in writing.

The permittee must submit a renewal application at least 30 days before expiration of this permit.

General Condition 4: Permit Modifications, Suspensions and Revocations by the Department
The Department reserves the right to modify, suspend or revoke this permit in accordance with 6 NYCRR Part 621. The
grounds for modification, suspension or revocation include:
a) materially false or inaccurate statements in the permit application or supporting papers;
b) failure by the permittee to comply with any terms or conditions of the permit;
c) exceeding the scope of the project as described in the permit application;
d) newly discovered material information or a material change in environmental conditions, relevant technology or
applicable law or regulations since the issuance of the existing permit: -
e) noncompliance with previously issued permit conditions, orders of the commissioner, any provisions of the
Environmental Conservation Law or regulations of the Department related to the permitted activity.

DEC PERMIT NUMBER 9-0400-00001/00001 PAGE 2 OF 10
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERYVATION
ADDITIONAL GENERAL CONDITIONS FOR ARTICLES 15 (TITLE 5), 24, 25, 34 AND 6NYCRR PART 608

1. If future operations by the State of New York require an alteration in the position of the structure or work herein
authorized, or if, in the opinion of the Department of Environmental Conservation it shall cause unreasonable
obstruction to the free navigation of said waters or flood flows or endanger the health, safety or welfare of the
geople of the State, or cause loss or destruction of the natural resources of the State, the owner may be ordered

y the Department to remove or alter the structural work, obstructions, or hazards caused thereby without expense
to the State, and if, upon the expiration or revocation of this permit, the structure, fill, excavation, or other
modification of the watercourse hereby authorized shall not be completed, the owners, shall, without expense to

2. The State of New York shall in no case be liable for any damage or injury to the structure or work herein
authorized which may be caused by or result from future operations undertaken by the State for the conservation

or improvement of navigation, or for other purposes, and no claim or right to compensation shall accrue from any
such damage.

3. Granting of this permit does not relieve the applicant of the responsibility of obtainin any other permission,
consent or afpproval from the U.S. Army Corps of Engineers, U.S. Coast Guard, New York State Office of General
Services or local government which may be required.

4. All necessary precautions shall be taken to preclude contamination of any wetland or waterway by suspended
solids, sediments, fuels, solvents, lubricants, epoxy coatings, paints, concrete, leachate or any other
environmentally deleterious materials associated with the project.

5. Any material dredged in the conduct of the work herein permitted shall be removed evenly, without leaving large
refuse piles, ridges across the bed of a waterway or floodplain or deep holes that may have a tendency to cause
damage to navigable channels or to the banks of a waterway.

6. There shall be no unreasonable interference with navigation by the work herein authorized.

7. If upon the expiration or revocation of this permit, the ﬁroject hereby authorized has not been completed, the
applicant shall, without expense to the State, and to such extent and in such time and manner as the Department
of Environmental Conservation may require, remove all or any portion of the uncompleted structure or fill and

restore the site to its former condition. No claim shall be made against the State of New York on account of any
such removal or alteration.

8. If granted under 6NYCRR Part 608, the NYS Department of Environmental Conservation hereby certifies that the
subject project will not contravene effluent limitations or other limitations or standards under Sections 301, 302,

303, 306 and 307 of the Clean Water Act of 1977 (PL 95-217) provided that all of the conditions listed herein are
met.

—

SPECIAL CONDITIONS

1. A. This permit shall apply only to those activities authorized herein (See Special Conditions #2, #3,
and #4 below) which are conducted by the Cattaraugus County Department of Public Works
(CCDPW) or any formally awarded contractor/subcontractor of CCDPW.

B. All activities authorized by. this permit must be in strict conformance with the approved plans

submitted by the applicant or his agent as part of the permit application. See Special Condition
7.e. _

2. The following activities are authorized under this permit:
A. Bridge or Culvert Replacement-in-Kind, provided that:
i There is no change in location or alignment, or lowering of elevation of the lowest
* structural member.
ii. There is no additional fill placed in the floodplain (or floodway) as defined on National
; Flood Insurance Program (NFIP) maps developed by the Federal Insurance

Administration (FIA).
iii. There is no decrease in the flow capacity of the structure;
iv. There is not a significant increase in the flow capacity of the structure; and
V. Any temporary structures meet the provisions of Condition 2.C.
41
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B. New or Modified (i.e. change in size. location, alignment, or amount of floodplain/floodway fill) Bridges or
Culverts, provided that: _

i. In riverine floodplains where a regulatory floodway has not been established, all new or
modified structures, including fill, must be certified by a licensed professional engineer,
demonstrating that the cumulative effect of the proposed project, when combined with all
other existing and anticipated development, will not increase the water surface elevation of
the base flood more than one (1) foot at any point, and no adverse affects will occur as a
result of the allowable increase.

i In riverine floodplains where a regulatory floodway has been established, certification by a
licensed professional engineer that the project will not result in any increase in flood levels
within the community during the occurrence of the base flood discharge, or that any such
affect is compensated for by acceptable floodway improvements.

ii. Low structural member elevations should be 2.0 feet above the 100-year flood elevation
whenever possible; if not possible, the low structural member elevation should be 2.0 feet
above the 50-year flood elevation, provided that the 100-year flood can pass through the
bridge opening without contacting the bridge’s low structural member; and

iv. Any temporary structures meet the provisions of Condition 2.C.

C. porary Detour Structures (Bridges/Culverts) for Traffic Maintenance, provided that:
Minimum Size:
a.

Tempor

i.
The structure shall pass a 10 year frequency storm event and shall not be in place for
more than 10 weeks; or,

b. The structure shall pass a 25 year storm, either along or due to swale(s) at the
approach(es), and will not be in place for more than one construction season; or,

c. If the structures will be in place for more than one construction season, it shall be
capable of passing a 50 year storm, either alone or due to swale(s) at the
approach(es).

ii. Emergency Action Plan: The permittee shall monitor river stages, weather reports and flood
forecasts on at least a daily basis and take prudent action, as necessary, to prevent loss of
life and property due to flooding. (Further, the permittee shall monitor the river for ice jams
and to prevent damages caused by ice jam flooding which may not show on local stream
gages.) The permittee shall prepare an emergency action plan, a copy of which shall be at
the job site at all times during construction. If no detailed flood hazard data exists (National
Flood Insurance Program mapping is approximate, unnumbered A zones only), the plan

should:

a. Identify the individuals (name, address, home and business telephone numbers)
assigned to emergency response.

b. Explain how the detour structure would be removed during a flood emergency.

Include a description of the equipment that would be maintained on the site and the
time frame required to remove the structure.

C. Establish a stream gage to indicate full culvert flow on the upstream side of the
project. Assign an individual to monitor the gage. When the predetermined flood
elevation or full culvert flow is reached (usually a 10 year storm), take action.

If a detailed Flood Insurance Study with Floodway has been produced, a more specific

emergency action plan is required, regardless of the time period the detour will be in place.

The plans shall:

d. In addition to 2.a., b., and c., identify a person assigned to remain on site once
threshold flood stages are reached.
e. Flowage easements may need to be obtained before the detour structure is installed.

iii. Responsibility: Any damages caused by increased flooding due to the presence of a detour
structure, are not eligible for disaster assistance (State or Federal). Damages will be the
responsibility of the permittee (City, Village, Town or County).
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SPECIAL CONDITIONS

D. Exis ié\q Utility Line Relocations in conjunction with bridge replacements authorized by this permit,
rovided that:

I The utility line(s) is not relocated more than 50 feet from the existing location.
ii. If buried, the utility line(s) is installed a minimum of 3 feet below bed elevation.

E. New Highway Construction, provided that:

i. The total length of new highway construction associated with activities listed in Conditions
2.A., B., and C. does not exceed 500 feet.

F. Stream Bank Stabilization Activities within the following limits:
i. Installation of up to 250 lineal feet (measured at the bank’s edge) of rock rip-rap, sheet piling,
or gabion bank protection adjacent to highways/structures threatened by stream bank

erosion.

i. Installation of up to 250 lineal feet (measured along the bank’s edge) of bank protection
using available on-site streambed deposits to temporarily repair eroding banks where
highways/structures are in jeopardy. (Temporary stabilization projects cannot be performed
within the same stream section more than once during a 2 consecutive year period.)

iii. Channel clearing (including flood debris) of up to 250 cubic yards of gravel/sediment within a
250 lineal foot stream section at bridges. Gravel mining operations involving the streambed
or banks are not authorized under this General Permit.

iv. The installation of grade stabilization structures at existing stream bed elevation with any
sloped surface designed to carry stream low flow at no steeper than a slope of 0.5% for
designs greater than 80 linear feet and 1% for less than 80 feet and designed to concentrate
low flows for fish passage.

V. With the exception of i. and iv., projects cannot consist of more than two directly
adjacent/contiguous stabilization activities. Stabilization activities may be combined with
bridge construction (2.A. and B.). However, if more than 500 feet of stream channel will be
affected as a “project”, an individual Protection of Water Permit must first be obtained from

the Department in accordance with standard review and processing requirements (Part 621,
Uniform Procedures).

3. This permit authorizes work in navigable waters of the State as defined in 6NYCRR Part 608.1(1)
[12/18/94] where County Highways or bridges are involved. Such waters include, but are not limited to:

A. Allegheny River downstream from the Gleason Hollow Road-West River Road bridge in the Hamlet
of Mill Grove in the Town of Portville.

B. Conewango State Drainage Ditch downstream from U.S. Route 62 in the Town of Conewango.
C. Conewango Creek downstream from Cowen Corners Road in the Town of Conewango.

4. This permit shall not apply to any of the following situations regardless of apparent applicability of
Conditions 2 or 3:
A. With the exception of activities for which a “Procedure and Compatibility” code of L is assigned by
6 NYCRR 663.4, any activity which requires approval for the alteration of any regulated freshwater
wetland and its 100 foot wide adjacent area pursuant to Article 24 (Freshwater Wetlands Act) of the
Environmental Conservation Law (ECL);.

B. Any activity which requires approval for the construction, repair or reconstruction of a dam pursuant
to Section15-0503 of the ECL;

C. Any activity which requires approval for mining pursuant to Article 23 Title 27 (Mined Land
Reclamation) of ECL (the excavation and removal of more than 100 cubic yards of material from any
unprotected stream, i.e. assigned a Water Quality Class and Standard of “C” or “D”, for sale or
exchange or for commerecial, industrial or municipal use at a different site).
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D.

SPECIAL CONDITIONS

Any activity on streams where the State has acquired public fishing rights or which involve State
owned land (i.e. Wildlife Management Areas, Reforestation Areas, State Flood Control Lands, etc.)
may be excluded from this General Permit at the discretion of DEC.

Any activity identified as “Type I” by the State Environmental Quality Review Act (SEQR) statewide
regulations (6 NYCRR Part 617), or applicable local regulations, pursuant to Article 8 of the ECL or
any “Unlisted” activity identified as having a “significant effect on the environment” by any agency
with jurisdiction in accordance with procedures of Article 8 (SEQR) of the ECL and Part 617. Itis the
responsibility of the CCDPW to review and properly identify the SEQR status of each project prior to

determining permit applicability.

In accordance with current Department procedures for implementation of the State Historic
Preservation Act, Article 14 of the NYS Parks and Recreation Law (SHPA), any UPA major activity
(a_s defined in 6 NYCRR Part 621), which has not been preyiousl_y revievyed under the National

Specifically, this permit shall not apply when: (1) the proposed action is located within a “zone of
sensitivity” on the New York State Office of Parks, Recreation and Historic Preservation
(NYSOPRHP) archeological site map when the project involves a physical disturbance to an
undisturbed area in which the slope is less than 15% (or greater slope on limestone/flint
escarpments), or (2) the project will alter the physical character of any bridge constructed prior to
1940 and determined by the NYSOPRHP to be a historically significant or potentially historically
significant structure, or any structure listed on the State or National Register of Historic Places (See

STANDARDS OF PERFORMANCE

15. All activities authorized by this permit shall be performed in accordance with the following standards:

A.

All necessary precautions shall be taken to preclude contamination by suspended solids, sediment,

fuels, solvents, lubricants, epoxy coatings, paints, concrete leachate or any other environmentally
deleterious materials associated with the project work.

All new stream channels shall be designed to provide a parabolic shaped bottom, or be otherwise
designed to concentrate flows during low water periods.

. All work specifications shall be in accordance with United States Department of Agriculture, Natural

Resource Conservation Service (NRCS) design and performance standards (including grade of
slopes, seeding, mulching, etc.) or in accordance with the New York State Department of
Transportation “Standard Specifications”.

No instream work shall be performed from October 1st to June 1stin any stream with designated
Water Quality Standards of “(T)” for “trout survival” or “(TS)” for “trout spawning”.

No instream work shall be performed under this General Permit from September 1st through Ma

30th on Cattaraugus Creek and its tributaries downstream of the Springville Dam, with the following
exceptions:

1 Point Peter Brook.
2, South Branch of Cattaraugus Creek above the fording site connecting Skinner Hollow Road
in the Town of Persia with Gibson Hill Road in the Town of Otto.
3. Waterman Brook upstream from unnamed Tributary #2 (directly east of Bobseinie Road).
4. Connoisarauley Creek upstream from the falls.
DEC Permit No. 9-0400-00001/00001 Page 6 of 10
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SPECIAL CONDITIONS

F. Sufficient flow of water shall be maintained at all times to sustain aquatic life downstream.

G. Prior to commencement of work in any class “A” or “AA” waters, the CCDPW is required to contact

and advise the appropriate water district or other potable water user of the project and of the
planned work schedule.

H. All areas where soil remains exposed due to project activities and located above ordinary high water

level shall be seeded and mulched in accordance with NRCS recommendations or NYSDO

“Standard Specifications” (unless otherwise adequately protected from erosion by rip-rap, sheet

piling, gabions, etc.).

I All crushed stone, crushed gravel, screened gravel, sand or soil to be used as fill/backfill associated
with authorized projects shall be in accordance with NYSDOT “Standard Specifications”. The use of
crushed slaﬂ is strictly prohibited unless washed/weathered/leached sufficiently of fines and sulfur.

The use of fly ash and soils contaminated with hazardous wastes is strictly prohibited.

J. Wood timbers used in bridge construction shall be pretreated and weathered before delivery to the

installation site.

K. Culverts shall be installed with their o enings slightly below streambed elevation. Only clean gravel

(with minimum soil) shall be used as fill around culverts to minimize water entry of silt and
suspended solids.

L. Asphalt, tar or macadam pavement shall be stripped from bridge decks before proceeding with other
dismantling activities. Every effort shall be taken to preclude the entgl of debris to the stream during
that process. All spoil and debris shall be disposed of at an approved landfil. Disposal of demolition
debris and/or spoil from any part of the activities authorized under this doermit, or other activities

plain identified on the Flood

associated with this permit, in any regulated 100 year or 500-year floo
Insurance Rate Map as regulated under the National Flood Insurance Program, is prohibited.

Disposal of demolition debris and/or spoil in any wetland regulated by this Department will require a

separate, individual permit.

M. Prior to removal and/or reconstruction of bridge abutments, existing earthen materials behind the
structure shall be excavated or graded back sufficiently to preclude the entry of sediment into the

water.

N. Equipment capable of removing temporary structures (bridges, ramps, cofferdams, etc.) shall be
available on-site during all construction phases. In the event of a flood, the permittee and/or his
contractor shall use the equipment to remove or breach the temporary structure in a manner that
ensures that there are no adverse effects upstream and downstream from flood waters caused by
the removal of the obstruction. The Regional Permit Administrator shall be notified by telephone
immediately, with written follow-up. if such action becomes necessary. The DEC reserves the right
to order immediate removal of any temporary structures, should a threat of a flood event or actual

flood occur.

O. Rock rip-rap shall not be placed on stream banks steeper than 1 foot vertical to 2 feet horizontal in
slope. Prior to rip-rap installation, a layer of 4 to 6 inches of gravel shall be spread across the bank
as a bedding foundation. The rip-rap shall be entrenched a minimum of 3 feet below the streambed.

P. During bank sloping operations, soil shall not be bulldozed into the streambed or the flowing water.
Wherever feasible, bank grading shall be carried out by equipment operating from dry land rather

than from the streambed or flowing water.

Q. Gravel and soil shall not be pushed through flowing water.

R. If a temporary cofferdam is necessary, it shall be made of erosion resistant materials such as rock,
sandbags, or precast concrete barriers, or clean gravel lined with plastic, which shall be installed to
isolate the work area from the stream. At no time shall the cofferdam block more than 60% of the

stream channel and it shall be removed in its entirety, immediately upon completion of work.
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SPECIAL CONDITIONS

Visibly turbid discharges from dewatering cperations or excavation activities shall not be allowed to
enter the stream. Any such discharge shall be:

(1) retained in an appropriately maintained upland settling basin,

(2) filtered through crushed stone, sand, haybales, filter fabric, etc., or

(3) directed to a grassy upland area sufficiently distant from the stream to preclude such entry.

At the end of each work day, all “pushed up” gravel piles (if any) shall be graded off and flattened to
prevent downstream movement in the event of sudden high water.

Flood debris found in the work area shall be removed to an upland location above the reach of high
water.

If project activities will involve land disturbance of over 1 acre, the project sponsor shall obtain
coverage under a State Pollution Discharge Elimination System General Permit GP-02-01 for
Stormwater Discharges from Construction Activities. A Notice of Intent (NOI) is required to be sent
to NYSDEC, Bureau of Water Permits, 625 Broadway, Albany, New York 12233-3505, telephone
No. (518) 402-8111 and approved before construction commences. The General Permit GP-02-01
and NOI form are available on the Department's web site at: www.dec.state.ny.us. GP-02-01
requires the project sponsor (operator) and all contractors and subcontractors to control stormwater
runoff according to the Stormwater Pollution Prevention Plan, which is to be developed prior to filing
NOI and prior to commencement of the project.

PERMIT ADMINISTRATION

. The CCDPW shall be responsible for making determinations with respect to Special Condition 4..
However, the DEC reserves the right to overrule the CCDPW, as ultimate responsibility for insuring
compliance with SHPA rests with DEC in accordance with the Act. The CCDPW shall include a SHPA
determination statement along with any appropriate supportive documentation, with the submissions
required in Special Condition 7.e.

- The CCDPW shall, as part of its responsibilities for administration of this General Permit:

A.
B.

Maintain a project log.

Maintain an adequate supply of the DEC/Corps of Engineers Joint Application for Permit forms for
use in requesting authorization under this General Permit.

C. Maintain files for all work authorized under the General Permit.

D. Obtain technical assistance from Cattaraugus County Soil and Water Conservation District, as

necessary, to bring individual proposals into compliance with the terms of this General Permit.

Mail to the Regional Permit Administrator (RPA) or his designated agent, three informational copies
of each application for authorization under this General Permit. This transmittal shall include a
“Locator Map” (portion of appropriate U.S.G.S. 7.5 Min. Quad Sheet), a Work Plan and
specifications, etc.

Provide each contractor and the CCDPW project foreman with a copy of the DEC letter confirming
that the work is authorized under this Permit and a copy of the “Standards of Performance” section
of this permit (or include these “Standards” in the contract document, noting the permit number) to
be kept available at or near the work site.

DEC Permit No. 9-0400-00001/00001 Page 8 of 10

(l

— F




SPECIAL CONDITIONS

G. Provide the RPA with a January 1st (due date) Annual Summary Report noting each project’s status,
any problems, any corrective action required.

H. Arrange for an annual meeting and inspection tour to be held during September-October for the
purpose of inspecting the projects and reviewing the terms and effectiveness of the General Permit.

I. - Provide the RPA (or his agents), upon reasonable request, any file material maintained in respect to
this General Permit for projects authorized thereunder.

8. Within 15 days of receipt of applications for authorization under this General Permit, the Department
will, as appropriate: :

A. Forward a copy of the application to the appropriate District Office of the U.S. Department of the
Army Corps of Engineers (See Special Condition #15) for their use in determining permit
requirements.

B. Request clarification of proposed activities if any problems or concerns are evident.
C. Request additional time in order to review the project.

D. Notify the CCDPW if the scope of work exceeds the limits of the General Permit and that an
individual Protection of Waters Permit will be required.

E. Send written verification to the CCDPW that proposed I_:project work qualifies under the General
Permit. General Permit applicability verifications by DEC shall be valid for one year.
PERMIT ENFORCEMENT

9. Any failure of the CCDPW to comply precisely with all of the terms and conditions of approval, unless
authorized in writing by the DEC may be treated as a violation of the ECL.

10. Nothing in this General Permit shall be construed to limit the authority of the DEC to investigate
violations and seek remedies pursuant to the ECL.

11. Repeated failures to the CCDPW to comply with the terms and conditions of this General Permit will be
considered cause for permit suspension or revocation.

12. If any permit conditions are unclear, the CCDPW shall contact the RPA or Deputy RPA at the address
noted below for clarification:

Regional Permit Administrator Deputy Regional Permit Administrator
NYS DEC NYS DEC
270 Michigan Avenue 182 East Union, Suite 3
Buffalo, NY 14203-2999 Allegany, NY 14706-1328
(716) 851-7165 (716) 372-0645
DEC Permit No. 9-0400-00001/00001 Page 9 of 10 .




13.

14.

15.

16.

17

cC:

- The activities authorized herein have been determined to be either Type II, excluded, or unlisted actions

SPECIAL CONDITIONS

MISCELLANY

Individual terms and conditions of this General Permit shall be subject to review, modification, and/or
elimination in accordance with Article 70 (Uniform Procedures) of ECL and 6 NYCRR Part 621. The
CCDPW or the RPA may call for such a review at any time.

This General Permit may be extended by one to five calendar year periods (at the option of the RPA)

based on satisfactory compliance and proper written request by the CCDPW in accordance with Uniform
Procedures.

The CCDPW and/or project contractors are advised to obtain any permits or approvals that may be
required from the U.S. Dept. of the Army Corps of Engineers, Buffalo District, (Regulatory Branch), 1776

Niagara Street Buffalo, NY 14207-3199, Telephone: 71 6/879-4330, prior to commencing work
authorized herein.

In accordance with Section 401 (a)(1) of the Clean Waters Act.of 1977 (PL95-217) the NYS Department
of Environmental Conservation hereby certified that activities conducted in accordance with the
conditions of this General Permit will not contravene effluent limitations or other limitations or standards
under sections 301, 302, 303, 306 or 307 of the Act.

determined by CCDPW as not having significant effect on the environment as identified in Article 8 (the
State Environmental Quality Review Act) of the ECL. For Unlisted Actions CCDPW shall act as SEQR
Lead Agency and make significance determinations.

Mr. Steven Doleski, Attn: Mr. Charles Cranston, Division of Environmental Permits, Buffalo
Mr. Joseph Galati, Bureau of Habitat

Ms. Rebecca Anderson, Division of Water

Capt. GarBBobseine, Division of Law Enforcement (via e-mail)

Mr. Brian Davis, Cattaraugus County Soil and Water Conservation District

U.S. Department of the Army, Corps of Engineers
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ACTIVITIES AUTHORIZED BY 2017 NATIONWIDE PERMIT

WITHIN THE STATE OF NEW YORK
Expiration March 18, 2022

B. Nationwide Permits

3. Maintenance. (a) The repair, rehabilitation, or replacement of any previously authorized,
currently serviceable structure or fill, or of any currently serviceable structure or fill authorized
by 33 CFR 330.3, provided that the structure or fill is not to be put to uses differing from those
uses specified or contemplated for it in the original permit or the most recently authorized
modification. Minor deviations in the structure's configuration or filled area, including those due
to changes in materials, construction techniques, requirements of other regulatory agencies, or
current construction codes or safety standards that are necessary to make the repair,
rehabilitation, or replacement are authorized. This NWP also authorizes the removal of
previously authorized structures or fills. Any stream channel modification is limited to the
minimum necessary for the repair, rehabilitation, or replacement of the structure or fill; such
modifications, including the removal of material from the stream channel, must be immediately
adjacent to the project. This NWP also authorizes the removal of accumulated sediment and
debris within, and in the immediate vicinity of, the structure or fill. This NWP also authorizes
the repair, rehabilitation, or replacement of those structures or fills destroyed or damaged by
storms, floods, fire or other discrete events, provided the repair, rehabilitation, or replacement is
commenced, or is under contract to commence, within two years of the date of their destruction
or damage. In cases of catastrophic events, such as hurricanes or tornadoes, this two-year limit
may be waived by the district engineer, provided the permittee can demonstrate funding,
contract, or other similar delays.

(b) This NWP also authorizes the removal of accumulated sediments and debris outside
the immediate vicinity of existing structures (e.g., bridges, culverted road crossings, water intake
structures, etc.). The removal of sediment is limited to the minimum necessary to restore the
waterway in the vicinity of the structure to the approximate dimensions that existed when the
structure was built, but cannot extend farther than 200 feet in any direction from the structure.
This 200 foot limit does not apply to maintenance dredging to remove accumulated sediments
blocking or restricting outfall and intake structures or to maintenance dredging to remove
accumulated sediments from canals associated with outfall and intake structures. All dredged or
excavated materials must be deposited and retained in an area that has no waters of the United
States unless otherwise specifically approved by the district engineer under separate
authorization.

(c) This NWP also authorizes temporary structures, fills, and work, including the use of
temporary mats, necessary to conduct the maintenance activity. Appropriate measures must be
taken to maintain normal downstream flows and minimize flooding to the maximum extent
practicable, when temporary structures, work, and discharges, including cofferdams, are
necessary for construction activities, access fills, or dewatering of construction sites. Temporary
fills must consist of materials, and be placed in a manner, that will not be eroded by expected
high flows. After conducting the maintenance activity, temporary fills must be removed in their
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entirety and the affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

(d) This NWP does not authorize maintenance dredging for the primary purpose of
navigation. This NWP does not authorize beach restoration. This NWP does not authorize new
stream channelization or stream relocation projects.

Notification: For activities authorized by paragraph (b) of this NWP, the permittee must submit
a pre-construction notification to the district engineer prior to commencing the activity (see
general condition 32). The pre-construction notification must include information regarding the
original design capacities and configurations of the outfalls, intakes, small impoundments, and
canals. (Authorities: Section 10 of the Rivers and Harbors Act of 1899 and section 404 of the
Clean Water Act (Sections 10 and 404))

Note: This NWP authorizes the repair, rehabilitation, or replacement of any previously
authorized structure or fill that does not qualify for the Clean Water Act section 404(f)
exemption for maintenance.

Permit-specific Regional Conditions (Buffalo and New York Districts):

a. The Nationwide General Permit Condition No. 32 — Pre-Construction Notification (PCN) for
activities proposed under NWP 3.b. involving the removal of accumulated sediments and debris
in the vicinity of existing structures to restore the waterway to previously existing depths, must
include evidence of such depths. Such evidence may include but is not limited to: construction
drawings of the original structure; or project drawings of past excavation activities in the
vicinity. If this information is not available, the PCN must include evidence of the existing
depths immediately outside the proposed work area.

b. Every effort should be made to prevent additional encroachment into the beds of New York
waterbodies. All repair or rehabilitation activities should focus on using the area immediately
landward of the existing structure. Bulkhead replacement shall be completed in-place or
landward of the existing structure where practicable. When that is not practicable, a PCN shall
be required for any encroachment proposed within tidal waters of the U.S. or any extensions,
excluding the placement of toe stone protection recommended/required by state/federal resource
agencies (i.e. NYSDEC, NYSDOS, USFWS & USEPA), which exceed 18 inches waterward of
the existing bulkhead within non-tidal waters. The PCN must include justification for a
waterward extension of the bulkhead (e.g geologic conditions, engineering requirements, etc).

New York District Only Permit-specific Regional Conditions:

c. Within Essential Fish Habitat as discussed in Section G-E.8. below, if any work is
proposed within areas supporting anadromous fish migration and spawning, sediment
removal and pile and sheet pile/cofferdam installation and removal shall be avoided from
March 1 to June 30 of any year. Work within cofferdams can proceed any time during
the year provided that the cofferdams are installed or removed outside of the seasonal
work restriction. A PCN is required if a variance of this seasonal work window is
requested.
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d. Within Essential Fish Habitat, if any work is proposed within areas identified as EFH
for winter flounder eggs and larvae, in-water work shall be avoided from January 15 to
May 31 of any year. A PCN is required if a variance of this seasonal work window is
requested.

e. Within Essential Fish Habitat, if any work is proposed within submerged aquatic
vegetation (SAV) habitat or within 50 feet of SAV habitat, a PCN is required.

f. Within Essential Fish Habitat, if tide gate replacement or maintenance is proposed,
tide gates shall be replaced with self-regulating tide gates that allow tidal flow and fish
passage but can be set to close at a specified water level, unless it can be demonstrated
that a self-regulating tide gate would not be practicable due to ecological or public safety
reasons. A PCN is required for all tide gate replacements and maintenance in which a
one-way gate is proposed. The PCN shall describe fully the existing conditions of the
tide gate and the habitat upstream of the gate and include documentation of its condition,
function and maintenance over the previous decade.

g. Within National Marine Fisheries Service (NMFS) Threatened, Endangered or
Candidate (TE&C) habitat as discussed in Section G-E.8. below, any work that would
generate turbidity or sedimentation shall be avoided from March 16 to October 31. A
PCN is required if a variance of this seasonal work window is requested.

h. Within National Marine Fisheries Service (NMFS) Threatened, Endangered or
Candidate (TE&C) habitat, any propoesed pilings which would be steel or would exceed
12 inches in diameter shall require a PCN.

REMINDER TO APPLICANT: For projects involving culvert maintenance or
replacement, please take particular note of the requirements of General Regional
- Conditions G-B.1 and B.2. below. For projects involving aerial transmission lines,
note clearance requirements as outlined in 33 CFR 322.5(i) (See NWP #12).

Section 401 Water Quality Certification:

The New York State Department of Environmental Conservation (NYSDEC) has granted
blanket Section 401 Water Quality Certification in New York State provided that the project
complies with all the General Conditions listed below in Section H. Any party conducting the
activities authorized by this NWP that cannot comply with all these conditions must apply for
and obtain an individual Section 401 Water Quality Certification from the NYSDEC.

New York State Department of State Coastal Zone Management Consistency
Determination:

Pursuant to 15 CFR Part 930.41 and 930.43, the New York State Department of State
(NYSDOS) concurs with the USACE consistency determination for this NWP with which all
general and all Buffalo and New York District regional conditions are complied and with the
additional condition(s), as follows:



The NYSDOS concurs with the USACE’ consistency determination for NWP 3 outside of tidal
wetlands and within the NYS Coastal Area where the activities to be authorized would: involve
the repair/replacement in-place or landward, with no waterward expansion or increase in
footprint; or for those proposed within the artificial canals identified by NYSDOS at:
https://appext20.dos.ny.gov/coastal map public/map.aspx.

C. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees should
contact the appropriate Corps district office to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact the appropriate Corps district
office to determine the status of Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP. Every person who may wish to obtain
permit authorization under one or more NWPs, or who is currently relying on an existing or prior
permit authorization under one or more NWPs, has been and is on notice that all of the
provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization. Note especially 33
CFR 330.5 relating to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained at the permittee's expense on authorized facilities
in navigable waters of the United States. :

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity's primary purpose is to impound
water. All permanent and temporary crossings of waterbodies shall be suitably culverted,
bridged, or otherwise designed and constructed to maintain low flows to sustain the movement of
those aquatic species. If a bottomless culvert cannot be used, then the crossing should be
designed and constructed to minimize adverse effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.
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4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48, or is a shellfish seeding or habitat restoration activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization, storm water management activities, and temporary and
permanent road crossings, except as provided below. The activity must be constructed to
withstand expected high flows. The activity must not restrict or impede the passage of normal or
high flows, unless the primary purpose of the activity is to impound water or manage high flows.
The activity may alter the pre-construction course, condition, capacity, and location of open
waters if it benefits the aquatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA -
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow, or
during low tides.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.
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14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by the district engineer to an NWP
authorization.

15. Single and Complete Project. The activity must be a single and complete project. The
same NWP cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress as a
“study river” for possible inclusion in the system while the river is in an official study status,
unless the appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and
Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the permittee must
submit a pre-construction notification (see general condition 32). The district engineer will
coordinate the PCN with the Federal agency with direct management responsibility for that river.
The permittee shall not begin the NWP activity until notified by the district engineer that the
Federal agency with direct management responsibility for that river has determined in writing
that the proposed NWP activity will not adversely affect the Wild and Scenic River designation
or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate Federal
land management agency responsible for the designated Wild and Scenic River or study river
(e.g., National Park Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and
Wildlife Service). Information on these rivers is also available at: http://www.rivers.gov/.

17. Tribal Rights. No NWP activity may cause more than minimal adverse effects on
tribal rights (including treaty rights), protected tribal resources, or tribal lands.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy or adversely modify the critical habitat of such
species. No activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the effects of the proposed activity has
been completed. Direct effects are the immediate effects on listed species and critical habitat
caused by the NWP activity. Indirect effects are those effects on listed species and critical habitat
that are caused by the NWP activity and are later in time, but still are reasonably certain to occur.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. If pre-construction notification is required for the proposed activity,
the Federal permittee must provide the district engineer with the appropriate documentation to
demonstrate compliance with those requirements. The district engineer will verify that the

6
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appropriate documentation has been submitted. If the appropriate documentation has not been
submitted, additional ESA section 7 consultation may be necessary for the activity and the
respective federal agency would be responsible for fulfilling its obligation under section 7 of the
ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the activity, or if the activity is located in designated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification
must include the name(s) of the endangered or threatened species that might be affected by the
proposed activity or that utilize the designated critical habitat that might be affected by the
proposed activity. The district engineer will determine whether the proposed activity “may
affect” or will have “no effect” to listed species and designated critical habitat and will notify the
non-Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-Federal applicant has identified listed species or
critical habitat that might be affected or is in the vicinity of the activity, and has so notified the
Corps, the applicant shall not begin work until the Corps has provided notification that the
proposed activity will have “no effect” on listed species or critical habitat, or until ESA section 7
consultation has been completed. If the non-Federal applicant has not heard back from the Corps
within 45 days, the applicant must still wait for notification from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate authorization (e.g.,
an ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
FWS or the NMFS, the Endangered Species Act prohibits any person subject to the jurisdiction
of the United States to take a listed species, where "take" means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct. The
word “harm” in the definition of “take" means an act which actually kills or injures wildlife.
Such an act may include significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feeding or sheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that includes the
proposed NWP activity, the non-federal applicant should provide a copy of that ESA section
10(a)(1)(B) permit with the PCN required by paragraph (c) of this general condition. The district
engineer will coordinate with the agency that issued the ESA section 10(a)(1)(B) permit to
determine whether the proposed NWP activity and the associated incidental take were considered
in the internal ESA section 7 consultation conducted for the ESA section 10(a)(1)(B) permit. If
that coordination results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the internal ESA section 7 consultation for the ESA
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section 10(a)(1)(B) permit, the district engineer does not need to conduct a separate ESA section
7 consultation for the proposed NWP activity. The district engineer will notify the non-federal
applicant within 45 days of receipt of a complete pre-construction notification whether the ESA
section 10(a)(1)(B) permit covers the proposed NWP activity or whether additional ESA section
7 consultation is required.

(g) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world wide web
pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esa/ respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring their action complies with the Migratory Bird Treaty Act and the Bald and Golden
Eagle Protection Act. The permittee is responsible for contacting appropriate local office of the
U.S. Fish and Wildlife Service to determine applicable measures to reduce impacts to migratory
birds or eagles, including whether “incidental take” permits are necessary and available under the
Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act for a particular activity.

20. Historic Properties. (a) In cases where the district engineer determines that the
activity may have the potential to cause effects to properties listed, or eligible for listing, in the
National Register of Historic Places, the activity is not authorized, until the requirements of
Section 106 of the National Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act. If pre-construction
notification is required for the proposed NWP activity, the Federal permittee must provide the
district engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has been
submitted. If the appropriate documentation is not submitted, then additional consultation under
section 106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effects to any historic properties
listed on, determined to be eligible for listing on, or potentially eligible for listing on the National
Register of Historic Places, including previously unidentified properties. For such activities, the
pre-construction notification must state which historic properties might have the potential to be
affected by the proposed NWP activity or include a vicinity map indicating the location of the
historic properties or the potential for the presence of historic properties. Assistance regarding
information on the location of, or potential for, the presence of historic properties can be sought
from the State Historic Preservation Officer, Tribal Historic Preservation Officer, or designated
tribal representative, as appropriate, and the National Register of Historic Places (see 33 CFR
330.4(g)). When reviewing pre-construction notifications, district engineers will comply with the
current procedures for addressing the requirements of section 106 of the National Historic
Preservation Act. The district engineer shall make a reasonable and good faith effort to carry out
appropriate identification efforts, which may include background research, consultation, oral
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history interviews, sample field investigation, and field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall determine
whether the proposed NWP activity has the potential to cause effects on the historic properties.
Section 106 consultation is not required when the district engineer determines that the activity
does not have the potential to cause effects on historic properties (see 36 CFR 800.3(a)). Section
106 consultation is required when the district engineer determines that the activity has the
potential to cause effects on historic properties. The district engineer will conduct consultation
with consulting parties identified under 36 CFR 800.2(c) when he or she makes any of the
following effect determinations for the purposes of section 106 of the NHPA: no historic
properties affected, no adverse effect, or adverse effect. Where the non-Federal applicant has
identified historic properties on which the activity might have the potential to cause effects and
so notified the Corps, the non-Federal applicant shall not begin the activity until notified by the
district engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed.

(d) For non-federal permittees, the district engineer will notify the prospective permittee
within 45 days of receipt of a complete pre-construction notification whether NHPA section 106
consultation is required. If NHPA section 106 consultation is required, the district engineer will
notify the non-Federal applicant that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant has not heard back from the Corps within
45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant who, with
intent to avoid the requirements of section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legitimate interest in the impacts to the permitted
activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any
previously unknown historic, cultural or archeological remains and artifacts while accomplishing
the activity authorized by this permit, you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable, avoid construction activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal, and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places.
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22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engineer may designate, after notice and opportunity for public comment, additional
waters officially designated by a state as having particular environmental or ecological
significance, such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for
any activity within, or directly affecting, critical resource waters, including wetlands adjacent to
such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.

23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the individual and
cumulative adverse environmental effects are no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating for resource losses) will be required to the extent necessary to ensure that the
individual and cumulative adverse environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless the district
engineer determines in writing that either some other form of mitigation would be more
environmentally appropriate or the adverse environmental effects of the proposed activity are no
more than minimal, and provides an activity-specific waiver of this requirement. For wetland
losses of 1/10-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure that the
activity results in only minimal adverse environmental effects.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation to ensure that the activity results in no
more than minimal adverse environmental effects. Compensatory mitigation for losses of
streams should be provided, if practicable, through stream rehabilitation, enhancement, or
preservation, since streams are difficult-to-replace resources (see 33 CFR 332.3(e)(3)).
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(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement, maintenance, and
legal protection (e.g., conservation easements) of riparian areas next to open waters. In some
cases, the restoration or maintenance/protection of riparian areas may be the only compensatory
mitigation required. Restored riparian areas should consist of native species. The width of the
required riparian area will address documented water quality or aquatic habitat loss concerns.
Normally, the riparian area will be 25 to 50 feet wide on each side of the stream, but the district
engineer may require slightly wider riparian areas to address documented water quality or habitat
loss concerns. If it is not possible to restore or maintain/protect a riparian area on both sides of a
stream, or if the waterbody is a lake or coastal waters, then restoring or maintaining/protecting a
riparian area along a single bank or shoreline may be sufficient. Where both wetlands and open
waters exist on the project site, the district engineer will determine the appropriate compensatory
mitigation (e.g., riparian areas and/or wetlands compensation) based on what is best for the
aquatic environment on a watershed basis. In cases where riparian areas are determined to be the
most appropriate form of minimization or compensatory mitigation, the district engineer may
waive or reduce the requirement to provide wetland compensatory mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity results in no
more than minimal adverse environmental effects. For the NWPs, the preferred mechanism for
providirig compensatory mitigation is mitigation bank credits or in-lieu fee program credits (see
33 CFR 332.3(b)(2) and (3)). However, if an appropriate number and type of mitigation bank or
in-lieu credits are not available at the time the PCN is submitted to the district engineer, the
district engineer may approve the use of permittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33 CFR 332.3(f)).

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory mitigation
option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee is
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) through (14)
must be approved by the district engineer before the permittee begins work in waters of the
United States, unless the district engineer determines that prior approval of the final mitigation
plan is not practicable or not necessary to ensure timely completion of the required compensatory
mitigation (see 33 CFR 332.3(k)(3)).
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(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan only needs to address the baseline conditions at the impact site and the number of
credits to be provided.

(6) Compensatory mitigation requirements (e.g., resource type and amount to be provided
as compensatory mitigation, site protection, ecological performance standards, monitoring
requirements) may be addressed through conditions added to the NWP authorization, instead of
components of a compensatory mitigation plan (see 33 CFR 332.4(c)(1)(ii)).

(g) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it
cannot be used to authorize any NWP activity resulting in the loss of greater than 1/2-acre of
waters of the United States, even if compensatory mitigation is provided that replaces or restores
some of the lost waters. However, compensatory mitigation can and should be used, as
necessary, to ensure that an NWP activity already meeting the established acreage limits also
satisfies the no more than minimal impact requirement for the NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal, the
permittee must consider appropriate and practicable options consistent with the framework at 33
CFR 332.3(b). For activities resulting in the loss of marine or estuarine resources, permittee-
responsible mitigation may be environmentally preferable if there are no mitigation banks or in-
lieu fee programs in the area that have marine or estuarine credits available for sale or transfer to
the permittee. For permittee-responsible mitigation, the special conditions of the NWP
verification must clearly indicate the party or parties responsible for the implementation and
performance of the compensatory mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material into
waters of the United States that will convert a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse environmental effects of the activity to the no more than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are
safely designed, the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engineer may also require documentation that the design has been
independently reviewed by similarly qualified persons, and appropriate modifications made to
ensure safety.

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality.
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26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at
the time the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and implementation of any required compensatory mitigation. The success of any
required permittee-responsible mitigation, including the achievement of ecological performance
standards, will be addressed separately by the district engineer. The Corps will provide the
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permittee the certification document with the NWP verification letter. The certification
document will include:

(a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-lieu
fee program are used to satisfy the compensatory mitigation requirements, the certification must
include the documentation required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires permission from the Corps pursuant to 33 U.S.C. 408 because it will alter
or temporarily or permanently occupy or use a U.S. Army Corps of Engineers (USACE)
federally authorized Civil Works project (a “USACE project”), the prospective permittee must
submit a pre-construction notification. See paragraph (b)(10) of general condition 32. An
activity that requires section 408 permission is not authorized by NWP until the appropriate
Corps office issues the section 408 permission to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district engineer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determine if the PCN is
complete within 30 calendar days of the date of receipt and, if the PCN is determined to be
incomplete, notify the prospective permittee within that 30 day period to request the additional
information necessary to make the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However, if the prospective
permittee does not provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is still incomplete and the PCN review process will not
commence until all of the requested information has been received by the district engineer. The
prospective permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN
and the prospective permittee has not received written notice from the district or division
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engineer. However, if the permittee was required to notify the Corps pursuant to general
condition 18 that listed species or critical habitat might be affected or are in the vicinity of the
activity, or to notify the Corps pursuant to general condition 20 that the activity might have the
potential to cause effects to historic properties, the permittee cannot begin the activity until
receiving written notification from the Corps that there is “no effect” on listed species or “no
potential to cause effects” on historic properties, or that any consultation required under Section
7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or section 106 of the National
Historic Preservation Act (see 33 CFR 330.4(g)) has been completed. Also, work cannot begin
under NWPs 21, 49, or 50 until the permittee has received written approval from the Corps. If
the proposed activity requires a written waiver to exceed specified limits of an NWP, the
permittee may not begin the activity until the district engineer issues the waiver. If the district or
division engineer notifies the permittee in writing that an individual permit is required within 45
calendar days of receipt of a complete PCN, the permittee cannot begin the activity until an
individual permit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure set forth in
33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) A description of the proposed activity; the activity’s purpose; direct and indirect
adverse environmental effects the activity would cause, including the anticipated amount of loss
of wetlands, other special aquatic sites, and other waters expected to result from the NWP
activity, in acres, linear feet, or other appropriate unit of measure; a description of any proposed
mitigation measures intended to reduce the adverse environmental effects caused by the
proposed activity; and any other NWP(s), regional general permit(s), or individual permit(s) used
or intended to be used to authorize any part of the proposed project or any related activity,
including other separate and distant crossings for linear projects that require Department of the
Army authorization but do not require pre-construction notification. The description of the
proposed activity and any proposed mitigation measures should be sufficiently detailed to allow
the district engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other mitigation
measures. For single and complete linear projects, the PCN must include the quantity of
anticipated losses of wetlands, other special aquatic sites, and other waters for each single and
complete crossing of those wetlands, other special aquatic sites, and other waters. Sketches
should be provided when necessary to show that the activity complies with the terms of the
NWP. (Sketches usually clarify the activity and when provided results in a quicker decision.
Sketches should contain sufficient detail to provide an illustrative description of the proposed
activity (e.g., a conceptual plan), but do not need to be detailed engineering plans);
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(5) The PCN must include a delineation of wetlands, other special aquatic sites, and other
waters, such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on the
project site. Wetland delineations must be prepared in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic sites and
other waters on the project site, but there may be a delay if the Corps does the delineation,
especially if the project site is large or contains many wetlands, other special aquatic sites, and
other waters. Furthermore, the 45 day period will not start until the delineation has been
submitted to or completed by the Corps, as appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied, or explaining why the adverse environmental effects are
no more than minimal and why compensatory mitigation should not be required. As an
alternative, the prospective permittee may submit a conceptual or detailed mitigation plan.

(7) For non-Federal permittees, if any listed species or designated critical habitat might
be affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat, the PCN must include the name(s) of those endangered or threatened species that might
be affected by the proposed activity or utilize the designated critical habitat that might be
affected by the proposed activity. For NWP activities that require pre-construction notification,
Federal permittees must provide documentation demonstrating compliance with the Endangered
Species Act;

(8) For non-Federal permittees, if the NWP activity might have the potential to cause
effects to a historic property listed on, determined to be eligible for listing on, or potentially
eligible for listing on, the National Register of Historic Places, the PCN must state which historic
property might have the potential to be affected by the proposed activity or include a vicinity
map indicating the location of the historic property. For NWP activities that require pre-
construction notification, Federal permittees must provide documentation demonstrating
compliance with section 106 of the National Historic Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible inclusion in
the system while the river is in an official study status, the PCN must identify the Wild and
Scenic River or the “study river” (see general condition 16); and

(10) For an activity that requires permission from the Corps pursuant to 33 U.S.C. 408
because it will alter or temporarily or permanently occupy or use a U.S. Army Corps of
Engineers federally authorized civil works project, the pre-construction notification must include
a statement confirming that the project proponent has submitted a written request for section 408
permission from the Corps office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The standard individual permit application
form (Form ENG 4345) may be used, but the completed application form must clearly indicate
that it is an NWP PCN and must include all of the applicable information required in paragraphs
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(b)(1) through (10) of this general condition. A letter containing the required information may
also be used. Applicants may provide electronic files of PCNs and supporting materials if the
district engineer has established tools and procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the activity’s adverse
environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the United
States; (i) NWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52 activities that require pre-construction
notification and will result in the loss of greater than 300 linear feet of stream bed; (iii) NWP 13
activities in excess of 500 linear feet, fills greater than one cubic yard per running foot, or
involve discharges of dredged or fill material into special aquatic sites; and (iv) NWP 54
activities in excess of 500 linear feet, or that extend into the waterbody more than 30 feet from
the mean low water line in tidal waters or the ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, overnight mail, or other expeditious manner) a copy of
the complete PCN to the appropriate Federal or state offices (FWS, state natural resource or
water quality agency, EPA, and, if appropriate, the NMFS). With the exception of NWP 37,
these agencies will have 10 calendar days from the date the material is transmitted to notify the
district engineer via telephone, facsimile transmission, or e-mail that they intend to provide
substantive, site-specific comments. The comments must explain why the agency believes the
adverse environmental effects will be more than minimal. If so contacted by an agency, the
district engineer will wait an additional 15 calendar days before making a decision on the pre-
construction notification. The district engineer will fully consider agency comments received
within the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure the net adverse
environmental effects of the proposed activity are no more than minimal. The district engineer
will provide no response to the resource agency, except as provided below. The district engineer
will indicate in the administrative record associated with each pre-construction notification that
the resource agencies’ concerns were considered. For NWP 37, the emergency watershed
protection and rehabilitation activity may proceed immediately in cases where there is an
unacceptable hazard to life or a significant loss of property or economic hardship will occur. The
district engineer will consider any comments received to decide whether the NWP 37
authorization should be modified, suspended, or revoked in accordance with the procedures at 33
CFR 330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential

Fish Habitat conservation recommendations, as required by section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act.
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(5) Applicants are encouraged to provide the Corps with either electronic files or multiple
copies of pre-construction notifications to expedite agency coordination.

D. District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to the public interest. If a project
proponent requests authorization by a specific NWP, the district engineer should issue the NWP
verification for that activity if it meets the terms and conditions of that NWP, unless he or she
determines, after considering mitigation, that the proposed activity will result in more than
minimal individual and cumulative adverse effects on the aquatic environment and other aspects
of the public interest and exercises discretionary authority to require an individual permit for the
proposed activity. For a linear project, this determination will include an evaluation of the
individual crossings of waters of the United States to determine whether they individually satisfy
the terms and conditions of the NWP(s), as well as the cumulative effects caused by all of the
crossings authorized by NWP. If an applicant requests a waiver of the 300 linear foot limit on
impacts to streams or of an otherwise applicable limit, as provided for in NWPs 13, 21, 29, 36,
39,40, 42, 43, 44, 50, 51, 52, or 54, the district engineer will only grant the waiver upon a
written determination that the NWP activity will result in only minimal individual and
cumulative adverse environmental effects. For those NWPs that have a waivable 300 linear foot
limit for losses of intermittent and ephemeral stream bed and a 1/2-acre limit (i.e., NWPs 21, 29,
39, 40, 42, 43, 44, 50, 51, and 52), the loss of intermittent and ephemeral stream bed, plus any
other losses of jurisdictional waters and wetlands, cannot exceed 1/2-acre.

2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or she will
also consider the cumulative adverse environmental effects caused by activities authorized by
NWP and whether those cumulative adverse environmental effects are no more than minimal.
The district engineer will also consider site specific factors, such as the environmental setting in
the vicinity of the NWP activity, the type of resource that will be affected by the NWP activity,
the functions provided by the aquatic resources that will be affected by the NWP activity, the
degree or magnitude to which the aquatic resources perform those functions, the extent that
aquatic resource functions will be lost as a result of the NWP activity (e.g., partial or complete
loss), the duration of the adverse effects (temporary or permanent), the importance of the aquatic
resource functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is available and
practicable to use, that assessment method may be used by the district engineer to assist in the
minimal adverse environmental effects determination. The district engineer may add case-
specific special conditions to the NWP authorization to address site-specific environmental
concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands, the prospective permittee should submit a mitigation proposal with the PCN.
Applicants may also propose compensatory mitigation for NWP activities with smaller impacts,
or for impacts to other types of waters (e.g., streams). The district engineer will consider any
proposed compensatory mitigation or other mitigation measures the applicant has included in the
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proposal in determining whether the net adverse environmental effects of the proposed activity
are no more than minimal. The compensatory mitigation proposal may be either conceptual or
detailed. If the district engineer determines that the activity complies with the terms and
conditions of the NWP and that the adverse environmental effects are no more than minimal,
after considering mitigation, the district engineer will notify the permittee and include any
activity-specific conditions in the NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must comply with the appropriate
provisions at 33 CFR 332.3(k). The district engineer must approve the final mitigation plan
before the permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not necessary to
ensure timely completion of the required compensatory mitigation. If the prospective permittee
elects to submit a compensatory mitigation plan with the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation plan. The district engineer must
review the proposed compensatory mitigation plan within 45 calendar days of receiving a
complete PCN and determine whether the proposed mitigation would ensure the NWP activity
results in no more than minimal adverse environmental effects. If the net adverse environmental
effects of the NWP activity (after consideration of the mitigation proposal) are determined by the
district engineer to be no more than minimal, the district engineer will provide a timely written
response to the applicant. The response will state that the NWP activity can proceed under the
terms and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the applicant
either: (a) that the activity does not qualify for authorization under the NWP and instruct the
applicant on the procedures to seek authorization under an individual permit; (b) that the activity
is authorized under the NWP subject to the applicant’s submission of a mitigation plan that
would reduce the adverse environmental effects so that they are no more than minimal; or (c)
that the activity is authorized under the NWP with specific modifications or conditions. Where
the district engineer determines that mitigation is required to ensure no more than minimal
adverse environmental effects, the activity will be authorized within the 45-day PCN period
(unless additional time is required to comply with general conditions 18, 20, and/or 31, or to
evaluate PCNs for activities authorized by NWPs 21, 49, and 50), with activity-specific
conditions that state the mitigation requirements. The authorization will include the necessary
conceptual or detailed mitigation plan or a requirement that the applicant submit a mitigation
plan that would reduce the adverse environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of the United States may occur
until the district engineer has approved a specific mitigation plan or has determined that prior
approval of a final mitigation plan is not practicable or not necessary to ensure timely completion
of the required compensatory mitigation.

E. Further Information

1. District Engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.
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2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project (see
general condition 31).

F. Definitions

Best management practices (BMPs): Policies, practices, procedures, or structures
implemented to mitigate the adverse environmental effects on surface water quality resulting
from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of aquatic
resources for the purposes of offsetting unavoidable adverse impacts which remain after all
appropriate and practicable avoidance and minimization has been achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded as to
essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological reference
may be based on the structure, functions, and dynamics of an aquatic habitat type or a riparian
area type that currently exists in the region where the proposed NWP 27 activity is located.
Alternatively, an ecological reference may be based on a conceptual model for the aquatic
habitat type or riparian area type to be restored, enhanced, or established as a result of the
proposed NWP 27 activity. An ecological reference takes into account the range of variation of
the aquatic habitat type or riparian area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological characteristics of
an aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s).
Enhancement results in the gain of selected aquatic resource function(s), but may also lead to a
decline in other aquatic resource function(s). Enhancement does not result in a gain in aquatic
resource area.

Ephemeral stream: An ephemeral stream has flowing water only during, and for a short
duration after, precipitation events in a typical year. Ephemeral stream beds are located above the
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water table year-round. Groundwater is not a source of water for the stream. Runoff from rainfall
is the primary source of water for stream flow.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an upland
site. Establishment results in a gain in aquatic resource area.

~ High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the absence
of actual data, by a line of oil or scum along shore objects, a more or less continuous deposit of
fine shell or debris on the foreshore or berm, other physical markings or characteristics,
vegetation lines, tidal gages, or other suitable means that delineate the general height reached by
a rising tide. The line encompasses spring high tides and other high tides that occur with periodic
frequency but does not include storm surges in which there is a departure from the normal or
predicted reach of the tide due to the piling up of water against a coast by strong winds such as
those accompanying a hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological site),
building, structure, or other object included in, or eligible for inclusion in, the National Register
of Historic Places maintained by the Secretary of the Interior. This term includes artifacts,
records, and remains that are related to and located within such properties. The term includes
properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian
organization and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-linear
project in the Corps Regulatory Program. A project is considered to have independent utility if it
would be constructed absent the construction of other projects in the project area. Portions of a
multi-phase project that depend upon other phases of the project do not have independent utility.
Phases of a project that would be constructed even if the other phases were not built can be
considered as separate single and complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.

Intermittent stream: An intermittent stream has flowing water during certain times of the
year, when groundwater provides water for stream flow. During dry periods, intermittent streams
may not have flowing water. Runoff from rainfall is a supplemental source of water for stream
flow.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated activity.
Permanent adverse effects include permanent discharges of dredged or fill material that change
an aquatic area to dry land, increase the bottom elevation of a waterbody, or change the use of a
waterbody. The acreage of loss of waters of the United States is a threshold measurement of the
impact to jurisdictional waters for determining whether a project may qualify for an NWP; it is
not a net threshold that is calculated after considering compensatory mitigation that may be used
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to offset losses of aquatic functions and services. The loss of stream bed includes the acres or
linear feet of stream bed that are filled or excavated as a result of the regulated activity. Waters
of the United States temporarily filled, flooded, excavated, or drained, but restored to pre-
construction contours and elevations after construction, are not included in the measurement of
loss of waters of the United States. Impacts resulting from activities that do not require
Department of the Army authorization, such as activities eligible for exemptions under section
404(f) of the Clean Water Act, are not considered when calculating the loss of waters of the
United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located landward of the
high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the extent that an
ordinary high water mark can be determined. Aquatic vegetation within the area of flowing or
standing water is either non-emergent, sparse, or absent. Vegetated shallows are considered to be
open waters. Examples of “open waters” include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: An ordinary high water mark is a line on the shore
established by the fluctuations of water and indicated by physical characteristics, or by other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has flowing water year-round during a typical year.
The water table is located above the stream bed for most of the year. Groundwater is the primary
source of water for stream flow. Runoff from rainfall is a supplemental source of water for
stream flow.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the Corps
for confirmation that a particular activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes information about the proposed
work and its anticipated environmental effects. Pre-construction notification may be required by
the terms and conditions of a nationwide permit, or by regional conditions. A pre-construction
notification may be voluntarily submitted in cases where pre-construction notification is not
required and the project proponent wants confirmation that the activity is authorized by
nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic resources
by an action in or near those aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic resources through the implementation
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of appropriate legal and physical mechanisms. Preservation does not result in a gain of aquatic
resource area or functions.

Protected tribal resources: Those natural resources and properties of traditional or
customary religious or cultural importance, either on or off Indian lands, retained by, or reserved
by or for, Indian tribes through treaties, statutes, judicial decisions, or executive orders, including
tribal trust resources.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former aquatic
resource. Re-establishment results in rebuilding a former aquatic resource and results in a gain in
aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function, but does not result in a gain in
aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of a
site with the goal of returning natural/historic functions to a former or degraded aquatic resource.
For the purpose of tracking net gains in aquatic resource area, restoration is divided into two
categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient sections
of streams. Such stream sections are recognizable by their hydraulic characteristics. The rapid
movement of water over a course substrate in riffles results in a rough flow, a turbulent surface,
and high dissolved oxygen levels in the water. Pools are deeper areas associated with riffles. A
slower stream velocity, a streaming flow, a smooth surface, and a finer substrate characterize
pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems, through
which surface and subsurface hydrology connects riverine, lacustrine, estuarine, and marine
waters with their adjacent wetlands, non-wetland waters, or uplands. Riparian areas provide a
variety of ecological functions and services and help improve or maintain local water quality.
(See general condition 23.)

Shellfish seeding: The placement of shellfish seed and/or suitable substrate to increase
shellfish production. Shellfish seed consists of immature individual shellfish or individual
shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable substrate may consist
of shellfish shells, shell fragments, or other appropriate materials placed into waters for shellfish
habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point, which
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often involves multiple crossings of one or more waterbodies at separate and distant locations.
The term “single and complete project” is defined as that portion of the total linear project
proposed or accomplished by one owner/developer or partnership or other association of
owners/developers that includes all crossings of a single water of the United States (i.e., a single
waterbody) at a specific location. For linear projects crossing a single or multiple waterbodies
several times at separate and distant locations, each crossing is considered a single and complete
project for purposes of NWP authorization. However, individual channels in a braided stream or
river, or individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or accomplished by
one owner/developer or partnership or other association of owners/developers. A single and
complete non-linear project must have independent utility (see definition of “independent
utility”). Single and complete non-linear projects may not be “piecemealed” to avoid the limits
in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality degradation,
and flooding and mitigating the adverse effects of changes in land use on the aquatic
environment.

Stormwater management facilities: Stormwater management facilities are those facilities,
including but not limited to, stormwater retention and detention ponds and best management
practices, which retain water for a period of time to control runoff and/or improve the quality
(i.e., by reducing the concentration of nutrients, sediments, hazardous substances and other
pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water marks.
The substrate may be bedrock or inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, but outside of the ordinary high water marks, are not
considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A channelized
stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir,
boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef, permanent
mooring structure, power transmission line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to the
gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of the water
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surface can no longer be practically measured in a predictable rhythm due to masking by other
waters, wind, or other effects. Tidal wetlands are located channelward of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual subject
to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions, executive
order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and estuarine systems and a variety of
vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a jurisdictional water of the
United States. If a wetland is adjacent to a waterbody determined to be a water of the United
States, that waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)). Examples of “waterbodies” include streams, rivers, lakes, ponds, and
wetlands.

G. Buffalo and New York District General Regional Conditions
These conditions apply to ALL Nationwide Permits.

G-A. Construction Best Management Practices (BMP’s): Unless specifically approved
otherwise through issuance of a variance by the District Engineer, the following BMP’s must be
implemented to the maximum degree practicable, to minimize erosion, migration of sediments,
and adverse environmental impacts. Note that at a minimum, all erosion and sediment control
and stormwater management practices must be designed, installed and maintained throughout the
entire construction project in accordance with the latest version of the “New York Standards and
Specifications for Erosion and Sediment Control” and the “New York State Stormwater
Management Design Manual”. These documents are available at:
http://www.dec.ny.gov/chemical/29066.html and http://www.dec.ny.gov/chemical/29072.html ,
respectively. Prior to the discharge of any dredged or fill material into waters of the United
States, including wetlands, authorized by NWP, the permittee must install and maintain erosion
and sedimentation controls in and/or adjacent to wetlands or other waters of the United States.

1. All synthetic erosion control features (e.g., silt fencing, netting, mats), which are
intended for temporary use during construction, shall be completely removed and
properly disposed of after their initial purpose has been served. Only natural fiber
materials, which will degrade over time, may be abandoned in place.

2. Materials resulting from trench excavation for utility line installation or ditch
reshaping activities which are temporarily sidecast or stockpiled into waters of the United
States must be backfilled or removed to an upland area within 30 days of the date of
deposition. Note: upland options shall be utilized prior to temporary placement within
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waters of the U.S., unless it can be demonstrated that it would not be practicable or if the
impacts of complying with this upland option requirement would result in more adverse
impacts to the aquatic environment.

3. For trenching activities in wetlands the applicant shall install impermeable trench
dams or trench breakers at the wetland boundaries and every 100 feet within wetland
areas to prevent inadvertent drainage of wetlands or other waters of the United States.

4. Dry stream crossing methods (e.g., diversion, dam and pump, flume, bore) shall be
utilized for culvert or other pipe, or utility installations to reduce downstream impacts
from turbidity and sedimentation. This may require piping or pumping the stream flow
around the work area and the use of cofferdams.

5. No in-stream work shall occur during periods of high flow, except for work that
occurs in dewatered areas behind temporary diversions, cofferdams or causeways.

6. Construction access and staging areas shall be by means that avoid or minimize
impacts to aquatic sites (e.g. use of upland areas for access & staging, floating barges,
mats, etc.). Discharges of fill material associated with the construction of temporary
access roads, staging areas and work pads in wetlands shall be placed on filter fabric. All
temporary fills shall be removed upon completion of the work and the disturbed area
restored to pre-construction contours, elevations and wetland conditions, including cover
type. All vegetation utilized in the restoration activity shall consist of native species.

7. All return flow from dredged material disposal areas shall not result in an increase in
turbidity in the receiving water body that will cause a substantial visible contrast to
natural conditions. (See NWP #16)

8. For activities involving the placement of concrete into waters of the U.S., the
permittee must employ watertight forms. The forms shall be dewatered prior to the
placement of the concrete. The use of tremie concrete is allowed, provided that it
complies with New York State water quality standards.

9. New stormwater management facilities shall be located outside of waters of the U.S.
A variance of this requirement may be requested with the submission of a PCN. The
PCN must include justification which demonstrates that avoidance and minimization
efforts have been met.

10. To the maximum extent practicable, the placement of fill in wetlands must be
designed to maintain pre-construction surface water flows/conditions between remaining
on or off-site waters and to prevent draining of the wetland or permanent hydrologic
alteration. This may require the use of culverts and/or other measures. Furthermore, the
activity must not restrict or impede the passage of normal or expected high flows (unless
the primary purpose of the fill is to impound waters). The activity may alter the pre-
construction flows/conditions if it can be shown that it benefits the aquatic environment
(i.e. wetland restoration and/or enhancement).
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G-B. CULVERTS

1. ALL NEW OR REPLACEMENT CULVERTS in streams shall be constructed/installed in
accordance with the following, in order to ensure compliance with NWP General Condition #2 —
Aquatic Life Movement and #9 Management of Water Flows:

a. Size: Bank-full flows shall be accommodated through maintenance of the existing
bank-full channel cross sectional dimensions within one culvert. Bank-full width is
generally considered to be the top width at the stage where a stream begins to overtop its
banks and spread into the floodplain. Either a bottomless culvert or bridge must be used
where practicable. If the stream cannot be spanned, the culvert width shall be minimum
of 1.25 times width of the stream channel at the ordinary high water, or a 2 year design
storm.

b. Depth: To maintain low flow and aquatic life movement within culverts with a bottom,
the culvert invert must be embedded. Specifically, the culvert must be installed with its
bottom buried below the grade of the stream bed, as measured at the average low point, to
a depth of a minimum of 20 percent of the culvert vertical rise (height) throughout the
length of the culvert. (Note: When not practicable to do so due to small culvert size, it is
acceptable to allow natural deposition to cover the interior of the culvert bed following
placement of the culvert invert to the 20% depth.)

c. The dimension, pattern, and profile of the stream above and below the stream crossing
shall not be permanently modified by changing the width or depth of the stream channel.

d. The culvert bed slope shall remain consistent with the slope of the adjacent stream
channel.

e. Stone aprons and scour protection placed in streams shall not extend higher than the
stream bed in order to create a uniform grade and shall be filled with native stream bed
material and supplemented with similarly sized material, if needed, to fill interstitial
spaces to maintain water flow on the surface of the stream bed.

Note 1: Use of the requirements alone will not satisfy the need for proper engineering
and design. In particular, appropriate engineering is required to ensure structures are
sized and designed to provide adequate capacity (to pass various flood flows) and
stability (bed, bed forms, footings and abutments, both upstream and downstream). It is
the permittee’s responsibility to ensure the structure is appropriately designed.

Note 2: This condition does not apply to temporary culverts used for construction access
that are in place for less than one construction season. However, compliance with
General Conditions #2 and #9 still applies.
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Preconstruction Notification (PCN) Requirements:
A PCN is required for projects that do not meet all of the above requirements. In addition to the
PCN requirements of General Condition #32, the PCN must include the following information:

i. A statement indicating which of the above requirements will not be met by the proposed
project;

ii.  Information as to why the use of such structures or measures would not be practicable;
iii. A brief description of the stream discussing:
¢ Site specific information (i.e. stream bed slope, type and size of stream bed material,
stream type, existing natural or manmade barriers, etc.) assessed to determine

appropriate culvert design and to ensure management of water flows and aquatic life
movement.

e Evaluation of the replacement for its impacts on: downstream flooding, upstream and
downstream habitat (in-stream habitat, wetlands), potential for erosion and
headcutting, and stream stability.

e Flow/storm event the proposed culvert is designed to pass (2 year, 50 year, etc.)

iv.  Cross sections of the stream used to calculate the stream bed low point and ordinary high
water width, consisting of:

e Stream channel cross sections shall be taken at proximal locations to the crossing
location to determine the average of the lowest points in elevation of the stream bed
and the average width at ordinary high water.

o For new crossing locations, the average values from at least three

measurements (project location and straight sections of the stream upstream
and downstream) shall be used.
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o For replacement of an existing structure, the average values from at least two
cross sections (straight sections of the stream upstream and downstream from
the existing structure representative of the natural channel) shall be used.

e This average low point shall be used to ensure low flow is maintained through the
culvert and from which all embedment depths are measured.

e Ifthe above cross section method was not practicable to use, an alternative method
may be utilized. The PCN shall include justification for the method used including
the data used and an explanation as to how it provides an equivalent measure.

v.  An evaluation of the effects the crossing would have on aquatic life movement and/or
water flows; and

vi.  Mitigation measures that will be employed to minimize these effects. Mitigation
measures may include, but are not limited to baffles, weirs, roughened channels, and
grade control structures

A variance of the requirement(s) will be issued by the Corps if it can be demonstrated that the
proposal would meet General Conditions #2 & #9 and would result in the least environmentally
damaging practicable alternative (e.g. compliance with any of the requirement(s) would result in
detrimental impacts to the aquatic system).

2. ALL CULVERT REHABILITATION PROJECTS in streams, not including culvert
replacement projects, shall be constructed in accordance with the following, in order to ensure
compliance with NWP General Condition #2 — Aquatic Life Movement and #9 Management of
Water Flows:

a. An evaluation of the existing culvert shall be conducted prior to the proposed culvert
rehabilitation to determine if the existing culvert is in compliance with NWP GC #2 and
#9. Specifically, the culvert shall be evaluated regarding its effect upon aquatic life
movements and low/ high water flow. If the above requirements in General Regional
Condition B. 1 (a)-(e) are met then the culvert is considered in compliance with NWP
General Conditions #2 & # 9. (Potential evaluation methods to consider include: North
Atlantic Aquatic Connectivity Collaborative (NAACC), US Forest Service Aquatic
Organism Passage FishXing, etc.)

b. A PCN is not required for projects that utilize cured-in-place pipe lining or other repair
activities that do not raise the existing invert elevation such that it causes an impediment
to the passage of either aquatic life movement or water flow unless there is an existing
impediment.

c. A PCN is required for any culvert rehabilitation project that includes a culvert which is
not in compliance with GC #2 and/or #9 (i.e. impedes aquatic life movement or water
flow) and which will not be corrected by the proposed repair.
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d. A PCN is required for culvert rehabilitation projects which will involve pipe slip lining or
other activities, including concrete invert paving and concrete lining that raise the
existing invert elevation such that it causes an impediment to the passage of low flow or
aquatic life movement. Slip lining is defined as the insertion of a smaller diameter pipe
into an existing pipe by pulling pushing, or spiral winding.

Preconstruction Notification (PCN) Requirements:
In addition to the PCN requirements of General Condition #32, the PCN must include the
following information:

i. A summary of the evaluation required in Item a. above including a discussion of the
impediment(s) to aquatic life movement and/or water flow.

ii.  Information as to how the proposal will mitigate for the impediment. Mitigation measures
may include, but are not limited to baffles, weirs, roughened channels, and grade control
structures.

G-C. No regulated activity authorized by a Nationwide Permit can cause the loss of areas
classified as a bog or fen in the State of New York, as determined by the Buffalo or the New
York District Corps of Engineers, due to the scarcity of this habitat in New York State and the
difficulty with in-kind mitigation. The Districts will utilize the following document in the
classification:

Reschke, C. 1990. Ecological Communities of New York State. New York Natural Heritage
Program. New York State Department of Environmental Conservation. Latham, N.Y. 96p.
This document is available at the following location:
http://www.dec.ny.gov/animals/29389.html

G-D. National Wild and Scenic Rivers (NWSR): The Upper Delaware River has been
designated as a National Wild and Scenic River from the confluence of the East and West
Branches below Hancock, New York, to the existing railroad bridge immediately downstream of
Cherry Island in the vicinity of Sparrow Bush, New York. Also, the portion of the Genesee
River located within Letchworth Gorge State Park, beginning at the southern boundary of the
park and extending downstream to the Mt. Morris Dam, was designated by Congress as a
permanent Study River in the Genesee River Protection Act of 1989. In accordance with
General Condition #16, no activity may occur within a NWSR, including Study Rivers, unless
the National Park Service (NPS) has determined in writing that the

proposed work will not adversely affect the NWSR designation or study status. Therefore, a
PCN is required for any NWP which would impact the designated portions of the Genesee River
or the Upper Delaware River, unless NPS has previously indicated the project will not adversely
affect the waterway. (Note: the applicant may not commence work under any NWP until the
NPS determines in writing that the project will not adversely affect the NWSR even if 45-days
have passed since receipt of the PCN package.) Information regarding NWSR may be found at:
https://www.rivers.gov/new-york.php
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G-E. For all proposals requiring a pre-construction notification (PCN), in addition to the
requirements in General Condition 32, the applicant shall also include: (Note: the
application will not be considered complete until all of the applicable information is
received).

1. New York State/USACE Joint Application Form: The application form shall be
completed and signed and shall clearly indicate that the submission is a PCN.
(http://www.Irb.usace.army.mil/Missions/Regulatory/Application-Forms/)

2. Drawings: The PCN must include legible, black and white project drawings on 8.5”
x 117 paper. Full size drawings may be submitted in addition to the 8.5 x 11” plans to
aid in the application review. Three types of illustrations are needed to properly depict
the work to be undertaken. These illustrations or drawings are a Vicinity Map (i.e. a
location map such as a USGS topographical map), a Plan View and a Cross-Section Map.
Each illustration should identify the project, the applicant, and the type of illustration
(vicinity map, plan view or cross section). The Vicinity Map shall provide the location of
the entire project site. In addition, each illustration should be identified with a figure or
attachment number. The location map shall include the Latitude and Longitude or UTM
coordinates of the project. For linear projects, the PCN shall include a map of the entire
project including a delineation of all waters of the U.S. within the corridor. Aquatic
resource information shall be submitted using the Cowardin Classification System
mapping conventions (e.g. PFO, PEM, etc.)

3. Color photographs: The photos should be sufficient to accurately portray the project
site, keyed to a location map and not taken when snow cover is present.

4. Avoidance and Minimization: The PCN must include a written narrative explaining
how avoidance and minimization of temporary impacts and permanent losses of waters of
the U.S. were achieved on the project site (i.e. site redesign, reduction in scope, alternate
methods, etc.). It should include a description of the proposed construction practices that
would be implemented to perform the proposed work and a description of the reasonably
foreseeable direct and indirect effects to waters of the U.S. from the proposed
construction practices.

5. Mitigation (See General Conditions 23 & 32(b)(6)):The PCN must include at least a
conceptual compensatory mitigation plan for all projects resulting in the loss of greater
than 1/10™ of an acre of waters of the United States; or for which a waiver of the 300
linear foot limit on intermittent and ephemeral streams is being requested. Mitigation
conceptual plans submitted with the PCN must include the following information at a
minimum: proposed compensation type (bank or in-lieu fee credit, restoration, creation,
preservation, etc.), location and brief discussion on factors considered for site selection
(i.e. soils, water source, potential for invasive species, etc.), amount proposed per
resource type and a discussion of how the proposal will compensate for aquatic resource
functions and services lost as a result of the project.
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Note 1: All mitigation projects must comply with the Federal Regulations on
compensatory mitigation (33 CFR 332) entitled “Compensatory Mitigation for Losses of
Aquatic Resources: Final Rule”, dated April 10, 2008, which is available at:
http://www.Irb.usace.army.mil/Portals/45/docs/regulatory/MitandMon/FinalMitigaitonRu
leApril2008.pdf

and any applicable District Guidelines.

Note 2: Although a conceptual mitigation plan may be sufficient for the purposes of a
PCN submission, a detailed mitigation plan must be approved by the Corps before any
jurisdictional work may occur on the project site.

Note 3: If more than 0.10 acres of designated EFH habitat (as discussed in Section G-
E.8. below) would be impacted such that habitat would be lost, compensatory mitigation
at a minimum ratio of 1:1 is required. A ratio of more than 1:1 may be required
depending upon the ecological value of the habitat to be lost or degraded and the form of
compensatory mitigation proposed to be provided.

6. Nationwide Rivers Inventory: The PCN shall indicate if a river segment listed
within the National Park Service Nationwide Rivers Inventory (NRI) is located within the
proposed project area. For project areas containing a listed NRI segment, the PCN shall
also include a statement as to how adverse effects to the river have been avoided or
mitigated. The list is available at:
http://www.nps.gov/ncrc/programs/rtca/nri/states/ny.html.

7. Historic or Cultural Resources: In accordance with General Condition 20, a PCN is
required for any non-federal activity which may have the potential to cause effects to any
historic properties* listed, determined to be eligible for listing on, or potentially eligible
for listing on the National Register of Historic Places (NR). Please refer to General
Condition 20 for submission requirements. In addition, all PCNs must include:

e A written statement indicating if any such properties may be affected by the
proposed project.

e A copy of any completed archaeology or building/structure survey reports. If
a survey has not been performed, the statement shall include a list of resources
checked in the determination.

e Copies of any available correspondence from the New York State Office of
Parks, Recreation, and Historic Preservation State Historic Preservation
Officer (SHPO) regarding historic properties.

¢ Copies of any available correspondence from federally recognized Indian
Nations regarding historic properties that may be affected by the project.

e Projects with ground disturbance may have the potential to cause effects to
buried historic properties, regardless of occurring outside SHPO designated
archaeological sensitive areas. Therefore, the PCN shall indicate if the ground
disturbance will occur in any areas of previously undisturbed soil. For areas
with prior disturbance, the PCN shall include a brief narrative describing the
disturbance and its limit (i.e. type of disturbance, size of area with current
undisturbed soil, size of area with existing disturbed soils, when the
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disturbance occurred, an estimate on how deep the soil disturbance extends,
etc.) as well as photos of the existing ground disturbance.

e Above ground buildings/structures that are over 50 years old and potentially
affected by the project will need to be assessed to determine if they are
eligible for the NR. The PCN shall: identify any structures present in the
project area, which have not already been subject to SHPO review, include
photos of the structures, and describe how the project would/would not affect
them.

* - see NWP definition section for further clarification

NOTE 1: Information regarding historic properties may be found at:
https://cris.parks.ny.gov. In addition, assistance regarding the determination of the
presence of historic or cultural resources at or near the project site should be directed to
SHPO.

NOTE 2: as stated in General Condition 20, if any listed, eligible or potentially eligible
properties are present, the applicant shall not begin the activity until notified by the
district engineer in writing either that the activity has no potential to cause effects or that
consultation under Section 106 of the NHPA has been completed.

8. Endangered Species and Essential Fish Habitat: In accordance with General
Condition 18, non-federal applicants must submit a PCN if any listed species or
designated critical habitat might be affected or is in the vicinity of the activity, or if the
activity is located in designated critical habitat. Please refer to General Condition 18 for
submission requirements. In addition, all PCNs must include:

e a written statement and documentation concerning any Essential Fish Habitat
(EFH) and any federally listed or proposed Threatened, Endangered, or
Candidate (TE&C) species or designated and/or proposed critical habitat that
might be affected or located in the vicinity of the project.

e acopy of any correspondence from the U.S. Fish and Wildlife Service (USFWS)
and/or National Oceanic and Atmospheric Administration Fisheries Service
(NOAA-Fisheries), regarding the potential presence of TE&C species on the
project site. USFWS TE&C website:
http://www.fws.gov/northeast/nyfo/es/section7.htm . Information on NOAA-
Fisheries (NMFS) species (both TE&C and EFH) can be found at:
https://www.greateratlantic.fisheries.noaa.gov/]

e an official TE&C species list printed within 90 days of the PCN submission from
the USFWS Website.

e For projects where TE&C species are listed, a discussion of potential TE&C
species habitat within the project site (See USFWS T&E website for species
habitat information).

e Ifthere is potential habitat for any TE&C species within the project site the
following, as applicable, shall be submitted:
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a. The results of any habitat surveys and presence/absence surveys. Note: all
surveys should be coordinated with the USFWS and/or NOAA-Fisheries (NMFS)
prior to initiation.

b. A detailed description of the proposed project, including secondary impacts and
approximate proposed project construction schedule of project activities (e.g. land
clearing, utilities, stormwater management).

c. A description of the natural characteristics of the property and surrounding area
(e.g. forested areas, freshwater wetlands, open waters, and soils) and a description
of surrounding land use (residential, agricultural, or commercial).

d. A description of the area to be impacted by the proposed project, including the
species, typical sizes (d.b.h.) and number or acres of trees to be removed.

e. The location of the above referenced property and extent of any project related
activities or discharges clearly indicated on a copy of a USGS 7.5 minute
topographic quadrangle (quad) with the name of the quad(s) and

latitude/longitude clearly labeled.

f. A description of conservation measures to avoid, minimize and/or mitigate
impacts to listed species.

NOTE 1: There are no known TE&C species or EFH species under the jurisdiction of the
NOAA-Fisheries (NMFS) within the Buffalo District. Therefore, all Buffalo District
requests for information regarding the presence of TE&C species should be directed to
the USFWS. In addition, no EFH review is necessary within the following New York
District counties: Clinton, Essex, Franklin, Fulton, Hamilton, Montgomery, Otsego,
Schenectady, Schoharie and Warren.

NOTE 2: Please refer to the following website for further guidance and information
relating to regulatory permits & TE&C species in New York:
http://www.Irb.usace.army.mil/Missions/Regulatory/Endangered-Species/Endangered-
Species-New-York/

NOTE 3: General Condition #18 is emphasized, ...”In cases where the non-Federal
applicant has identified listed species or critical habitat that might be affected or is in the
vicinity of the project, and has so notified the Corps, the applicant shall not begin work
until the Corps has provided notification the proposed work will have “no effect” on
listed species or critical habitat, or until Section 7 consultation has been completed.”

9. 100 Year Floodplain: For permanent fills within waters of the United States within
the 100 year floodplain, documentation of compliance with FEMA-approved state or
local floodplain management requirements.

10. Submission of Multiple Copies of PCN:
a) One (1) additional copy of the applicati.on drawings shall be provided to USACE for

coordination with National Oceanic and Atmospheric Administration (NOAA) for

utility lines to be constructed or installed in navigable waters of the U.S. proposed
under NWP #12, (See Note 1 of NWP #12)
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b) One (1) additional copy of the PCN package shall be provided to USACE for
coordination with Department of Defense Siting Clearinghouse (See NWP #12, 39,
51 & 52 Notes) for:
i.  overhead utility lines proposed under NWP #12 and
ii.  any activity that involves the construction of a wind energy generating
structure, solar tower, or overhead transmission lines proposed under NWP
#39, 51 or 52

c) Two (2) additional copies of the PCN package shall be provided to USACE when the
project is located within the New York City Watershed, for coordination with the
New York City Department of Environmental Protection.

d) Five (5) additional copies of the PCN package shall be submitted to USACE for
agency coordination in accordance with General Condition # 31(d)(2) for:
i. Al NWP activities that result in the loss of greater than 1/2-acre of waters of

the United States,

ii. NWP 21,29, 39, 40,42, 43, 44, 50, 51, and 52 activities that will result in the
loss of greater than 300 linear feet of intermittent & ephemeral stream bed,

iii.  NWP 13 activities in excess of 500 linear feet, fills greater than one cubic
yard per running foot, or involve discharges of dredged or fill material into
special aquatic sites;

iv.  NWP 54 activities in excess of 500 linear feet or that extend into the
waterbody more than 30 feet from the mean low water line in tidal waters or
the ordinary high water mark in the Great Lakes.

G-F. CRITICAL RESOURCE WATERS

In accordance with NWP General Condition (GC) #22, certain activities in Critical Resource
Waters cannot be authorized under the NWP program or would require a PCN (see GC #22
for a list of the NWP activities that are either excluded or require a PCN).

Critical Resource Waters in New York State include the following:

1. East-of-Hudson portion of the New York City Water Supply: This area
includes portions of Dutchess, Putnam and Westchester Counties as delineated on
Enclosure 2.

2. Hudson River National Estuarine Research Reserves (NERR): The Hudson
River NERR consists of four components: Piermont Marsh, Iona Island, Tivoli Bay,
and Stockport Flats.

H. NYSDEC General Water Quality Certification (WQC) Conditions applicable to all NWPs
for which WQC has been provided are as follows:

1. Non-contamination of Waters
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* All necessary precautions shall be taken to preclude contamination of any wetland or
waterway by suspended solids, resins, sediments, fuels, solvents, lubricants, epoxy
coatings, paints, concrete, leachate, inadvertent returns of drilling muds (frac-outs) or any
other environmentally deleterious materials associated with the project.

2. Installation and Replacement of Culverts
To be covered under this blanket Water Quality Certification, all of the following criteria must
be met:
* Culvert pipes shall be designed to safely pass a 2% annual chance storm event.
» This certification does not authorize the installation of any culverts that are not
embedded beneath the existing grade of the stream channel.
» Width of the structure must be a minimum of 1.25 times (1.25X) width of the Mean
(Ordinary) High Water Channel.
* The culvert bed slope shall remain consistent with the slope of the adjacent stream
channel. For slopes greater than 3%, an open bottom culvert must be used.
* This certification does not authorize work on culverts that provide sole access to
“Critical Facilities”: An individual WQC must be obtained for work on these culverts.
* This certification does not authorize culvert rehabilitation projects that involve slip
lining, or similar treatments.
» This certification does authorize the rehabilitation of culverts utilizing Cure in Place
Pipe Lining (CIPP) or concrete spray lining for culverts which currently meet Nationwide
Permit General Condition # 2 - Aquatic Life Movements.

3. Discharge and Disturbance Limits of the Blanket WQC
» For Nationwide Permits # 5, 7,12, 13, 14, 15, 18, 19, 23, 25, 29, 31, 32, 34, 36, 37, 39,
40, 42, 45, 46, 48, 51, utility line replacement projects under Nationwide Permit #3 and
non-maintenance activities under Nationwide Permit #43.
* The following discharge limits apply:
a) Temporary or permanent discharges of dredged or fill material into wetlands
and other waters of the U.S. must not exceed Y acre;
b) Temporary or permanent impacts (i.e., loss) to stream beds must not exceed
300 linear feet.
c) The discharge area limit under paragraph (a) plus the equivalent stream impact
area limit under paragraph (b) must not exceed Y acre total.

*For Nationwide Permits # 3, 4, 6, 20, 22, 27, 30, 33, 41 and maintenance activities under
Nationwide Permit # 43, this certification authorizes discharges and disturbances up to
the limit of the respective Nationwide Permit or regional conditions, whichever is most
restrictive.

«If a project requiring coverage under two or more Nationwide Permits results in a
temporary or permanent discharge or disturbance, the most restrictive threshold applies to
the project.

4. Bulkheads
» This certification does not authorize the construction of new bulkheads or vertical walls.
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» This certification does not authorize the waterward extension of existing bulkheads.
* New toe-stone protection may not extend more than 36 inches waterward from the
existing bulkhead face.

5. Maintenance of Water Levels
» This certification does not authorize any activity that results in a permanent water level
alteration in waterbodies, such as draining or impounding, with the exception of activities
authorized by Nationwide Permit #27.

6. Dewatering
« Authorized dewatering is limited to immediate work areas that are within coffer dams
or otherwise isolated from the larger waterbody or waters of the United States.
* Dewatering must be localized and must not drain extensive areas of a waterbody or
reduce the water level such that fish and other aquatic organisms are killed, or their eggs
and nests are exposed to desiccation, freezing or depredation in areas outside of the
immediate work site.
* Cofferdams or diversions shall not be constructed in a manner that causes or
exacerbates erosion of the bed or banks of a waterbody.
* All dewatering structures must be permanently removed and disturbed areas must be
graded and stabilized immediately following completion of work. Return flows from the
dewatering structure shall be as visibly clear as the receiving waterbody.

7. Endangered or Threatened Species
» This certification does not authorize projects likely to result in the take or taking of any
species listed as endangered or threatened species listed in 6 NYCRR Part 182.5 (a), (b)
or projects likely to destroy or adversely modify the habitat of such species. Applicants
must either verify that the activity is outside of the occupied habitat of such species or, if
located within the habitat of such species, obtain a determination from the NYS
Department of Conservation Regional Office that the proposed activity will not be likely
to result in the take or taking of any species listed as endangered or threatened species
listed in 6 NYCRR Part 182. Information on New York State endangered or threatened
species may be obtained from the NYS Department of Environmental regional offices,
the New York Natural Heritage Program in Albany, New York or on the DEC website at
http://www.dec.ny.gov/animals/29338.html

If it is determined that the project is likely to result in the take of (or modify the habitat of
such species) a New York listed endangered or threatened species , then this blanket
water quality certification is not applicable, and the applicant will need an individual
water quality certification from the department.

8. Rare Mollusks
« This Certification may not be issued for and does not authorize disturbances or
discharges to waters of the state listed as supporting mollusks S-1 or S-2 on the New
York State Natural Heritage database. http://www.dec.ny.gov/animals/29338.html
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9. Prohibition Period for In-water Work
In-water work is prohibited during the following time period:

« in cold water trout fisheries (waterbodies classified under Article 15 of New York State
Environmental Conservation Law with a "t" or "ts" designation), beginning October 1
and ending May 31.

To determine if the prohibition period is in effect for a particular water, contact the Regional
Natural Resources Supervisor in the appropriate New York State Department of Environmental
Conservation regional office. Water Classification values can be determined on the DEC’s
Environmental Resource Mapper available on the Departments Website @
http://www.dec.ny.gov/gis/erm/ Work windows may be extended by the Regional Natural
Resources Supervisor or their designee.

10. Significant Coastal Fish and Wildlife Habitat
» This certification does not authorize any discharge occurring in a designated Significant
Coastal Fish and Wildlife Habitat area pursuant to 19 NYCRR Part 602; Title 19 Chapter
13, Waterfront Revitalization and Coastal Resources.
https://www.dos.ny.gov/opd/programs/consistency/scfwhabitats.html

11. Coastal Erosion Hazard Areas
» This certification does not authorize projects in Coastal Erosion Hazard Areas, as
identified in New York State Environmental Conservation Law Article 34, and its
implementing regulations, 6 NYCRR Part 505.
http://www.dec.ny.gov/lands/86541.html

12. State-owned Underwater Lands

Prior to undertaking any Nationwide Permit activity that will involve or occupy state-owned
lands now or formerly under the waters of New York State, the party proposing the activity must
first obtain all necessary approvals from:

New York State Office of General Services
Division of Real Estate Development
Corning Tower Building, 26th Floor
Empire State Plaza
Albany, NY 12242
Tel. (518) 474-2195

13. Tidal Wetlands
» This certification does not authorize any activities in tidal wetlands as defined in Article
25 of New York State Environmental Conservation Law, with the exception of activities
authorized by Nationwide Permits # 4, 20 and 48.
http://www.dec.ny.gov/lands/4940.html
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14. Wild, Scenic and Recreational Rivers
* This certification does not authorize activities in any Wild, Scenic or Recreational River
pursuant to 6 NYCRR Part 666 or state designated Wild, Scenic or Recreational River
corridors. http://www.dec.ny.gov/permits/6033.html

15. Floodplains
* Authorized projects subject to this certification must first be in compliance with State
and Local Floodplain Regulations prior to commencement of construction.

16. Public Service Commission
* This certification does not authorize activities regulated pursuant to Article VII or
Article 10 of the New York State Public Service Law. For such projects, Section 401
Water Quality Certification is obtained from the New York State Public Service
Commission.

17. Utility Projects
» This certification does not authorize maintenance or other activities associated with
hydroelectric power generation projects.
» This certification does not authorize the construction of substation facilities or
permanent access roads in wetlands.
* Excess materials resulting from trench excavation must be permanently removed from
the waters of the United States and contained so that they do not re-enter any waters of
the United States.

18. Preventing the Spread of Terrestrial and Aquatic Invasive Species
* To prevent the unintentional introduction or spread of invasive species, the permittee
must ensure that all construction equipment be cleaned of mud, seeds, vegetation and
other debris before entering any approved construction areas within waters of the U.S.
When using construction equipment projects authorized under this Certification shall take
reasonable precautions to prevent the spread of aquatic invasive species as required under
the provisions in ECL § 9-1710.

L. New York State Department of State (NYSDOS) Coastal Zone Management Consistency

Determination Additional Information (applicable to all NWPs located within or affecting
the NYS Coastal Zone):

Where NYSDOS has objected to the USACE consistency determination or where the project will
not comply with the NYSDOS NWP specific condition(s), as outlined in the specific NWP
listing in Section B above, the applicant must submit a request for an individual consistency
determination to NYSDOS. See Section K for NYSDOS contact information.

Further Information:

» Unless NYSDOS issues consistency concurrence or USACE has determined that
NYSDOS concurrence is presumed, NWPs are not valid within the Coastal Zone.
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> All consistency concurrence determination requests must be submitted directly to
NYSDOS with a copy provided to USACE with any required Preconstruction
Notification submissions.

> Limits of the coastal zone and details regarding NYSDOS submission requirements,
including application forms can be obtained at:
https://www.dos.ny.gov/opd/programs/consistency/index.html

J. INFORMATION ON NATIONWIDE PERMIT VERIFICATION

Verification of the applicability of these Nationwide Permits is valid until March 18,
2022 unless the Nationwide Permit is modified, suspended revoked, or the activity complies with
any subsequent permit modification.

It is the applicant’s responsibility to remain informed of changes to the Nationwide
Permit program. A public notice announcing any changes will be issued when they occur and
will be available for viewing at our website:
http://www.Irb.usace.army.mil/Missions/Regulatory.aspx.

Please note in accordance with 33 CFR part 330.6(b), that if you commence or are under
contract to commence an activity in reliance of the permit prior to the date this Nationwide
permit expires, is suspended or revoked, or is modified such that the activity no longer complies
with the terms and conditions, you have twelve months from the date of permit modification,
expiration, or revocation to complete the activity under the present terms and conditions of the
permit, unless the permit has been subject to the provisions of discretionary authority.

Possession of this permit does not obviate you of the need to contact all appropriate state
and/or local governmental officials to insure that the project complies with their requirements.
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K. AGENCY CONTACT INFORMATION

NYS Department of Environmental Conservation

wwiw.dec.ny.gov

NYS DEC REGION 1

ional Permit Admini
SUNY @ Stony Brook
50 Circle Road
Stony Brook, NY 11790-3409
(631) 444-0365

NYS DEC REGION 2
ional Permit Admini
l Hunler‘s Point Plaza
47-40 21st Street
Long Island City, NY 11101-5407
(718) 482-4997

NYS DEC REGION 3
ional Permit Admini

21 ‘South Putt Comers Road

New Paltz, NY 12561-1620

(845) 256-3054

NYS DEC REGION 4
Regional Permit Administrator
1130 North Westcott Road
Schenectady, NY 12306-2014
(518) 357-2069

NYS DEC REGION 4 Sub-Office
Deputy Regional Permit Administrator
65561 State Hwy 10

Stamford, NY 12167-9503

(607) 652-7741

NYS DEC REGION §
ional Permit Admini:

PO Box 296

1115 Route 86

Ray Brook, NY 12977-0296

(518)897-1234

NYS DEC REGION 5 Sub-Office

Deputy Regional Permit Admini
PO Box 220
232 Golf Course Rd

Warrensburg, NY 12885-0220
(518) 623-1281

NYS DEC REGION 6
Regional Permit Admini
317 Washington Street
Watertown, NY 13601-3787
(315) 785-2245

NYS DEC REGION 6 Sub-Office
Deputy Regional Permit Admini
207 Genesee Street

Utica, NY 13501-2885

(315) 793-2555

NYS DEC REGION 7
ional Permit Admini:
615 Erie Blvd. West
Syracuse, NY 13204-2400
(315)426-7438

NYS DEC REGION 7 Sub-Office
Deputy Regional Permit Admini:
1285 Fisher Avenue

Cortland, NY 13045-1090

(607) 753-3095
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NYS DEC REGION 8
Regional Permit Admini
6274 E. Avon - Lima Road
Avon, NY 14414-9519

(585) 226-2466

NYS DEC REGION 9
Regional Permit Administrator
270 Michigan Avenue
Buffalo, NY 14203-2915
(716) 851-7165

NYS DEC REGION 9 Sub-Office
Deputy Regional Permit Admini
182 East Union Street

Allegany, NY 14706-1328

(716) 372-0645

NYS Department of State

Division of Coastal Resources

Consistency Review Unit

One Commerce Plaza

99 Washington Avenue, Suite 1010

Albany, NY 12231-00001

(518) 474-6000
JIwww.dos.ny.gov/

US Army Corps of Engineers

-//www. nan.usace.army.mil

(For DEC Regions 1, 2 and 3)

US Army Corps of Engineers NY District

ATTN: Regulatory Branch
26 Federal Plaza, Room 1937
New York, NY 10278-0090

Email: CENAN.PublicNotice@usace.army.mil
For DEC Regions 1, 2, Westchester County

and Rockland County (917) 790-8511

For the other counties of DEC Region 3 -

(917) 790-8411

(For DEC Regions 4, 5)
Department of the Army

ATTN: CENAN-OP-R

NY District, Corps of Engineers

1 Buffington Street

Building 10, 3« Floor

Watervliet, NY 12189-4000

(518) 266-6350 - Permits team
(518) 266-6360 - Compliance Team

Email: cenan.rfo@usace.army.mil

(For DEC Regions 6, 7, 8,9)
US Army Corps of Engineers
Buffalo District

ATTN: Regulatory Branch

1776 Niagara Street

Buffalo, NY 14207-3199

(716) 8794330

Email: LRB.Regulatory@usace.army.mil

wwiw.Irb.usace.army.mil

ms/consistency/index.html
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ENCLOSURE 3

DEPARTMENT OF THE ARMY
NEW YORK DISTRICT, CORPS OF ENGINEERS
JACOB K. JAVITS FEDERAL BUILDING
NEW YORK, N.Y. 10278-0090

REPLYTO
ATTENTION OF:

Regulatory Branch
Commercial Mooring Buoy Application Additional Information

SUBIJECT: Permit Application Number NAN- -

Company Name: Phone:
Attn: Address:

Initial ( ) Renewal () If Renewal, USCG Permit No.

Purpose:

LOCATION OF MOORING:

Anchorage: Chart: On Scene Depth(ft):

Position: N W

*Please provide a copy of the NOAA chart showing your proposed mooring buoy location and the swing radius;

also identify the Anchorage Ground, if applicable
MOORING BUOY DATA:

No.ofanchors:_ Lbsperanchor:___ Type:
Chainsize (in):__ Scope (yards):_

Pendant length (yards): Circum/dia (in): Type:

VESSEL/BARGE DATA:
Max size (LxBxD): x_ x_ Max no. of barges:

Configuration (# abreast x # astern):_ x Watch circle (yards):
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Swing Radius (yards):
Watch Circle = the square root of:(length of scope? minus water depth?); V(scope? - water depth?)
Swing Radius = Watch Circle + Barge(s) Length Astern + Pendant Length(s). Add 10% of the Swing Radius for

safety. You must maintain an additional 10% of your Swing Radius from any adjacent mooring buoy Swing Radius
for safety and maneuvering.
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ENCLOSURE 4

Incident Report of Sea Turtle Take
U.S. Army Corps of Engineers, New York District

Date Time (specimen found)
Species Taken: Loggerhead Kemp’s ridley Leatherback
Green Unknown turtle Other

(please circle and describe how specimen was identified in Comments)

Animal: Alive / Dead (please circle)

Specimen Decomposition: FRESH SLIGHTLY MODERATELY SEVERELY
Approximate length Approximate width
(please designate cm/m or inches)

Condition of specimen/description of animal

Animal tagged: YES / NO (please circle and record all tag numbers)
Tag #

Photograph attached: YES / NO (please circle)
(please label species, date, geographic site and name on photo back)

Fate of animal

Geographic Site
Location: Lat/Long
Approx. depth of gear

Location where animal found (leader, anchor line, buoy line, etc.)

Thickness and type of line (if applicable)
Mesh size and type of net (if applicable)
Debris in gear?

Weather conditions

Water temp: Surface Below midwater (if known)
Tide state (Ebb or Flood)
Entanglement on downcurrent or upcurrent side of net?

Comments/other (include justification on how species was identified)

Observer's Name Permit #

Notwithstanding any other provision of the law, no person is required to respond to,
nor shall any person by subject to a penalty for failure to comply with, a collection
of information subject to the requirements of the Paperwork Reduction Act, unless that
collection of information displays a currently valid Office of Management and Budget
Control Number.
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SECTION G

SPECIAL NOTES

The Contractor’s attention is specifically called to Section 102-03 of the State of New York
Department of Transportation, Office of Engineering, Standard Specifications, Construction and
Materials of May 1, 2017, including any addenda and errata to date.
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OPERATIONAL DAMAGES

The Contractor will be held entirely responsible for any damages to adjacent property as a result of
his operations.

Blasting operations shall be permitted only when approved by the Engineer and by the proper
municipal authorities. A pre-blasting conference will be required prior to approval being granted by
the Engineer. Blasting operations shall be conducted in such a manner as not to endanger the public,
obstruct streets or to endanger adjacent properties.

The Contractor shall protect all trees and shrubs in an approved manner, which may include fences
and boards lashed to trees to prevent damage from blasting or machine operations. He shall prevent
damage to pipes, conduits and other underground structures and all land monuments and property
marks.

The Contractor shall be responsible for all fire on the site of the work whether started by him or
others and no materials shall be burned on the site, except with the approval of the Engineer and not
without first obtaining permits from the proper municipal authorities.

LATE DELIVERY OF MATERIAL IN SHORT SUPPLY

In the event the delivery of any material in short supply is delayed substantially beyond the normal
delivery time which results in delaying the completion of the contract, the contract will be extended
without the assessment of engineering charges. The Contractor shall, however, demonstrate to the
Engineer that he has made every reasonable effort to obtain such material and complete the contract.

EXCAVATION

The Contractor's attention is called to the fact that any contours shown in the plans are approximate,
and in any event, they are not to be deemed or considered by the Contractor as a warranty or a
representation by the Engineer of exact field conditions.

SITE SAFETY

The Contractor shall perform all work in the Contract Documents in a workmanlike manner with due
regard to the safety of the employees and of the public. The Contractor shall comply with all rules,
regulations and standards of the Occupational Safety and Health Administration, U.S. Department of
Labor in the performance of the work required by the Contract Documents in all matters regarding
the safety and protection of persons employed in construction, excavation and demolition work. The
Contractor shall also meet all applicable requirements of the State of New York Department of
Labor, Industrial Code Rule 53 regarding construction, excavation and demolition operations at or
near underground facilities. The Contractor is fully and solely responsible for site safety
precautions.
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The Contractor shall be responsible for initiating, maintaining and supervising all safety precautions
and programs in connection with the work. The Contractor shall take all necessary precautions for
the safety of, and shall provide the necessary protection to prevent damage, injury or loss of:

a. all employees on the site and other persons who may be affected thereby;

b. all the work and all products to be incorporated therein, whether in storage on or off the site;
and

C. other property at the site or adjacent thereto, including trees, shrubs, lawns, walks,

pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of construction.

Contractor shall assume all responsibility for damage to persons or property which may occur during
the prosecution of the work and shall replace or make good any such damage, loss or injury.

UTILITIES, GENERAL

All known public and private utility installations within the Contract limits and their disposition are
shown in their approximate locations on the Contract plans.

The Contractor is, however, cautioned that these locations are not guaranteed, nor is there any
guarantee that all such facilities within the Contract limits have been shown on the plans. In this
regard, the Contractor's attention is called to Subsections 102-02 and 105-06 of the Standard
Specifications.

Utilities encountered during the work shall be maintained and protected in their existing locations
until otherwise provided for. If services or utility lines not shown on the plans are encountered, then
excavation and grading shall be done with caution in order that these services not be disturbed until
proper disposition of such is made by their owners. Damage by the Contractor to privately owned
utilities shall be in all cases the responsibility of the Contractor. Relocation of public utilities and
accessories is a responsibility of the servicing agency. Every reasonable attempt will be made by the
agents of the Cattaraugus County Department of Public Works not to inconvenience or additionally
cost the Contractor due to such locationing relating to time and/or place; however, no extra
compensation will be made to the Contractor by the County of Cattaraugus for extra work or loss of
time due to such utilities or the removal or relocation of such utilities.

The Contractor shall notify the Engineer, in writing, at least fourteen (14) days in advance of any
work which may affect any utility or cause an interruption or disruption of utility service.



VEHICLE WEIGHTS

The Contractor shall submit to the Engineer the weights of the construction vehicles to be used on
the pavement and on the bridge.

MAINTENANCE AND PROTECTION OF TRAFFIC

The Contractor will be responsible for providing traffic control. All traffic control signage and
devices shall be accordance with the Contract documents and the New York State Manual of
Uniform Traffic Control Devices. The Contractor shall coordinate with the Underground Facilities
Protective Organization (UFPO) prior to driving any sign posts.

PRECONSTRUCTION CONFERENCE AND PROJECT SCHEDULE

The Contractor shall submit to the County and the Engineer a detailed construction schedule
acceptable to the Engineer for review prior to the preconstruction conference. The schedule shall be
based on the begin and end of each subtask as outlined in the bid schedule. The Contractor should
be represented at the preconstruction conference by those staff to be in responsible charge of the
work, including the site superintendent.

CONCRETE INSPECTION

The plant selected to fabricate the mobile concrete must be acceptable to the Engineer. Should the
plant selected not be equipped with automatic proportioning and recording devices for Portland
cement approved by the New York State Department of Transportation, a site inspection of the plant
will be required by the Engineer. The cost of the site visit shall be borne by the Contractor at no cost
to the County.

SUBLETTING OR ASSIGNING THE CONTRACT

The Contractor shall perform with his own organization contract work amounting to not less than 50
percent of the original total contract price, except that any items designated by the County as
"Specialty Items" so performed may be deducted from the original total contract price before
computing the amount of work required to be performed by the Contractor with his own
organization.

His own organization shall be construed to include only workers employed and paid directly by the
Contractor and equipment owned or rented by him, with or without operators.

SPECIALTY ITEMS IN THIS CONTRACT
None

AUTOMATION AND RECORDATION EQUIPMENT FOR CONCRETE

The Contractor should note that mobile concrete plants equipped with New York State Department
of Transportation approved automatic proportioning and recording devices are required for batching
the ingredients of Portland cement concrete mixtures. The use of plants equipped with manually
operated batching controls will not be permitted unless otherwise allowed in the Standard
Specifications or contract proposal, or approved by the Engineer.

G-4



Portland cement concrete shall be proportioned in New York State Department of Transportation
approved batch plants having automatic proportioning and recordation equipment meeting the
requirements of Subsection 501-2.03, Handling, Measuring and Batching Materials, except for the
following:

1. When approved by the Engineer, the Contractor may use an approved Mobile Concrete
Mixing Unit for supplying concrete for miscellaneous work defined in Subsection 501-2.04,
Paragraph C, Mobile Concrete Mixing Units.

2. The Contractor may use a small construction mixer meeting the requirements of Subsection
501-2.04 D for miscellaneous placements involving small quantities of concrete when
permitted by the Engineer.

The bid prices shall reflect the cost for using Portland cement concrete meeting the above
requirements.

SALVAGED MATERIALS

Unless otherwise shown on the plans or specified in the proposal, all salvaged material shall become
the property of the Contractor.

ORDINANCES AND PERMITS

The Contractor shall comply with, and give all notices required by, all laws, ordinances, rules and
regulations bearing on the conduct of the work. He shall procure and pay for all permits and
licenses, which may be necessary for the completion of the work.

REQUIRED NOTICES

a. Fire and Police Officials

Local fire and police authorities shall be notified by the Contractor in advance of the
beginning of the progress of the work in order to coordinate and maintain sufficient fire and
police protection.

b. School Officials and Ambulance Companies

The Contractor shall closely coordinate all work impacting school pedestrian and bus traffic
with the Engineer. Safe School Route Maintenance Plans shall be submitted by the
Contractor and approved by the Engineer prior to construction. The cost of any additional
signage, flag persons or other requirements to maintain school routes throughout the duration
of the project shall be included in the Bid price for Item 619.01 M.

The Contractor is required to make personal contact with appropriate ambulance companies
in respect to the effect of the on-site detour on their operations. This should be done several
weeks in advance of changes so that there will be adequate time for them to make necessary
adjustments to their schedules and routes.
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RIGHT OF WAY

Previously signed contracts or agreements made between the County Department of Public Works
and the pertinent landowners must be honored by the Contractor. A list of pertinent signed
agreements will be furnished to the Contractor. Any deviations from the above stated contracts or
agreements after the contract is awarded must be first stipulated in writing and signed by all
interested parties.

ENVIRONMENTAL CONCERNS

The County has filed a joint application to the New York State Department of Environmental
Conservation and the United States Army Corps of Engineers for a Protection of Waters, Section
404 and Water Quality Certification, Section 401 Nationwide Permit,

At any time the Engineer feels work is adversely impacting the river or adjacent properties, he shall
order such operations be terminated, and the Contractor must provide the necessary mitigation
devices prior to continuing.

In addition to the Nationwide Permit, the Cattaraugus County Department of Public Works holds a

General Permit with the New York State Department of Environmental Conservation (NYSDEC).
This General Permit covers the following:

e Article 15, Title 5: Protection of Water
e 6NYCRR 608: Water Quality Certification
e Article 24: Freshwater Wetlands

The NYSDEC permit number is 9-04000-00001/00001.

SHOP DRAWINGS

The Contractor will be required to submit shop drawings for the following items:
- Temporary Waterway Diversion Structure

The Bar Reinforcement shop drawings shall show each placement in plan view and section with
each bar mark called out and all bend details and splices noted. A sample bar marking of uncoated
bars shall be as such: 5A7 with the first number to reflect the size of the bar, the letter to designate
an abutment (A), pier (P), highway approach slab (H), or deck (D) placement, and the final number
to designate the bar mark. An epoxy coated bar should be designated as such: 5AE7.

SAFETY DATA SHEETS

The Contractor is responsible for providing the Safety Data Sheets to the County prior to introducing
hazardous materials onto the site, assuring compliance before work is started and disseminating any
information to the County employees concerning significant chemical hazards that the Contractor is
bringing to the County’s workplace. The Safety Data Sheets will be maintained by the County as
long as those materials are present. It is the responsibility of the Contractor to train its own
employees.
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ASBESTOS

There are to be NO asbestos materials used in any work being done for the County. If it is found
that products with asbestos materials have been used, then the Contractor will be held responsible for
all cost of clean-up, removal and any other cost that may occur because of it.

SUBCONTRACTORS, SUPPLIERS AND MATERIAL SOURCES

The Contractor shall submit to the Engineer for approval at the preconstruction meeting all
subcontractors, suppliers and material sources anticipated to be used on the project.

SUBSURFACE CONDITIONS

Subsurface explorations have been made for this project at locations indicated on the general plan.
Boring logs made available for the inspection of bidders were obtained with reasonable care and
recorded in good faith.

The soil and rock descriptions shown are as determined by a visual inspection of the samples from
the various explorations unless otherwise noted. The observed water levels and/or water conditions
indicated thereon are as recorded at the time of exploration. These levels and/or conditions may
vary considerably, with time, according to the prevailing climate, rainfall and other factors.

It is understood that such information was obtained and is intended for design purposes only. It is
made available to bidders (in good faith) only that they may have access to identical subsurface
information available to the designer, and is not intended as a substitute for personal investigations,
interpretations and judgment of the bidder.

The Contractor's attention, however, is called to the fact that the information obtained from the
subsurface explorations furnished is not to be substituted for personal investigation and research by
the Contractor as required by the Agreement.

In the event that subsurface conditions vary from those shown by the explorations, the Contractor
will still be required to establish the foundations to the necessary load carrying capacities as directed
by the Engineer. It will be the Contractor's obligation and responsibility to use methods and
equipment that will insure the satisfactory completion of the required work without delay.

LEGAL LOADS

The Contractor is reminded that only legal loads are permitted on public highways. The only
exception to this is an issuance by the County of a Special Hauling Permit for oversize or overweight
loads. These permits are issued at the discretion of the County Department of Public Works and
only under special conditions over specified highways at designated times and do not apply to the
hauling of materials for construction contracts. Weigh slips, which are a part of contract records, are
available to enforcing agencies.

If the section of highway under construction is designated as a Restricted Highway by the
Commissioner, then only legal loads will be permitted unless otherwise authorized in writing by the
Engineer. Such authorization will in general apply only to those portions of the highway that are to
be destroyed during construction and generally not newly finished pavement or structures.
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It is anticipated that seasonal or weather conditions may frequently require the use of lighter and
smaller equipment and loads than might be used under optimum conditions. If the Engineer
determines that hauling operations or other movement of heavy equipment is having or may result in
detrimental effects on the finished highway, on or off the site, then the Engineer may restrict those
operations and/or locations.

EQUIPMENT

RENTAL RATES - A list of equipment to be used in the contract shall be submitted to the Engineer
before any work is started. Such list will include all necessary information to ascertain New York
State Rental Rates and need not include trucks.

ASPHALT CONCRETE

HAUL - The Contractor's attention is directed to the fact that asphalt concrete may NOT be hauled
in excess of 35 miles from the source of supply to the project, without written permission of the
Cattaraugus County Commissioner of Public Works.

PAVERS - Asphalt concrete pavers on this project will be required to have electronically controlled
leveling devices.

SEQUENCE OF OPERATIONS - The laying of pavement on the project shall be started at the end
farthest from the source of supply of asphalt concrete and shall progress toward the source of supply.

FINE GRADE OPERATIONS - The use of "new steel™ on all cutting edges shall be a requirement
during fine grading operations in preparation for the application of pavement courses. All
equipment shall be tightly shimmed.

REMOVAL OF COUNTY OR TOWN-OWNED FACILITIES

The Contractor shall give sufficient notice to the Engineer, for removal by Departmental Forces, of
such County or Town-owned facilities as signs and delineators.

EXISTING CONDITIONS

All dimensions affected by the geometrics and/or location of the existing structure are to be checked
in the field by the Contractor, before ordering or fabricating any materials, and before any
construction begins. It shall be the responsibility of the Contractor to supply the Engineer with all
field dimensions required to check shop drawings.

INSURANCE
The Contractor shall provide insurance coverage including the project and for a distance of 150
meters beyond the actual construction designated "Contract Begins™ and/or "Contract Ends" and 150

meters beyond the "Limit of Work™ of all intersecting highways.

UTILITY DISPOSITION

There are no utility relocations expected for this project. The Contractor’s attention is directed to the
existing, overhead electric lines located on the south side of the roadway. The Contractor shall use
caution when performing work in the vicinity of these overhead lines.

G-8



SECTIONH

SPECIFICATIONS FOR MATERIALS OF CONSTRUCTION

All specifications for materials of construction, unless provided herein, shall conform to Section 700
of the New York State Department of Transportation Office of Engineering Standard Specifications,
Construction and Materials of May 1, 2017 and all Addenda.

The following Special Specifications enclosed herein shall be used for materials of construction:

ITEM NO. DESCRIPTION UNIT

C202.1301 Removal of Existing Bridge Lump Sum



ITEM C202.1301 - REMOVAL OF EXISTING BRIDGE

All the provision of Section 203 shall apply except as modified herein:

DESCRIPTION:

This work shall consist of the removal of the existing superstructure, substructure, wing walls, tie
backs, dead men to the limits as indicated on the contract plans as well as removal of bridge
railing, guide railing and guide railing anchorages within seventy-five (75) feet of each end on
the existing bridge.

CONSTRUCTION DETAILS:

All materials not salvaged shall become the property of the Contractor and the Contractor shall
be solely responsible for their disposal.

METHOD OF MEASUREMENT:

The Contractor shall be paid a lump sum price bid. Monthly estimates of the percentage
completion shall be made for this work in proportion to the amount of work satisfactorily
completed.

BASIS OF PAYMENT:

The basis of payment shall be in accordance with Sections 202-5.05 and 202-5.06 of the Standard
Specifications.

Payment will be made under:

Item No. Item Pay Unit
C202.1301 Removal of Existing Bridge Lump Sum
lofl
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SECTION |

TECHNICAL SPECIFICATIONS

SPECIFICATIONS

The New York State Department of Transportation Office of Engineering Standard
Specifications, Construction and Materials of May 1, 2017, including any addenda to date,
are hereby incorporated, in their entirety, and made a composite part of these specifications
except as herewith modified and supplemented by these specifications and subsequent
documents issued by the County.

The Specifications, Plans and Contract Documents of the County shall govern over those of
other agencies but where the method of work and requirements of materials are not included
in the Contract Documents of the County, the New York State Department of Transportation
Standard Specifications, Construction and Materials of May 1, 2017 including any addenda
to date shall govern.

DEFINITIONS

Refer to Section D for Definitions and Terms

To avoid excessive overlapping and repetition, there are certain sections, materials and items
that are referred to in other items. In these cases, it is understood that the words such as
culvert and sewer; sanitary and storm; utility and sewer; manhole and catch basin; structure
and culvert; gravel and granular fill or material; select and selected; bituminous and asphalt;
etc., are interchangeable. In cases where references are not given and the need arises for a
specification, similar sections or related items shall govern.

Whenever the words directed, required, permitted, ordered, instructed, designated,
considered necessary, or where the words of like import are used, it shall be understood that
the direction, requirement, permission, order, instruction, designation or prescription of the
Engineer is intended; and similarly, the words approved, acceptable, satisfactory, or words of
like import shall mean approved by or acceptable or satisfactory to the Engineer, unless
another meaning is plainly intended. Whenever, in the description of any part of the Work to
be done under this Contract, the expression as shown, as shown on the plans or the words of
like import are used, it shall be understood to mean as shown on the Contract Drawings,
unless another meaning is plainly intended.




SECTIONJ

DEPARTMENT OF LABOR CONTRACT REQUIREMENTS
AND PREVAILING WAGE RATE SCHEDULES

Labor classifications not appearing on the following rate sheets can be used only with the consent of
the Commissioner of Public Works and then the rate to be paid will be given by the Commissioner
of Public Works after advising with the State Department of Labor.

All requests for minimum wage rates for additional occupations shall be directed through the
County.

The bidder shall take into account in his bid all changes in wage rates and supplements
that may be forthcoming during the time the contract is in force.

The Contractor in the execution of the work under the contract in accordance with the provisions of
the specifications and the special provisions to the specifications may submit job orders to and may
also request the referral of lists of qualified applicants for the work of the NEW YORK STATE
EMPLOYMENT SERVICE.
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PREVAILING WAGE SCHEDULE

FOR ARTICLE 8 PUBLIC WORK PROJECT

Location: Cattaraugus County

Project Type: Replacement of Leon Bridge #35, Smith Road over Conewango Creek
PRC#: 2017005389

Effective dates of schedule provided by NYS DOL.: July 2016 through June 2017.

A unique Prevailing Wage Case Number (PRC#) has been assigned to the schedule(s) for this
project.

The current schedule(s) of the prevailing rates and prevailing hourly supplements for the project
referenced above may be accessed at the New York State Department of Labor website @
http://wpp.labor.state.ny.us/wpp/showFindProject.do?method=showlt. Updated PDF copies of your
schedule can be accessed by entering the assigned PRC# at the proper location on the website.

For policy or rate questions call the NYS Department of Labor in Buffalo at (716) 847-7159. If you
do not have internet access, you may contact the Cattaraugus County DPW, Dawn Smith at (716)
938-2465 to request a copy of the prevailing rate schedule provided for this project.
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Andrew M. Cuomo, Governor Roberta Reardon, Commissioner

Cattaraugus County DPW Schedule Year 2016 through 2017

Dawn Smith, Procurement Specialist Date Requested  05/22/2017
8810 Route 242 PRC# 2017005389
Little Valley NY 14755

Location Town of Leon
Project ID# ReplofLeonBr35
Project Type Replacement of Leon Bridge #35, Smith Road over Conewango Creek

PREVAILING WAGE SCHEDULE FOR ARTICLE 8 PUBLIC WORK PROJECT

Attached is the current schedule(s) of the prevailing wage rates and prevailing hourly
supplements for the project referenced above. A unigue Prevailing Wage Case Number
(PRC#) has been assigned to the schedule(s) for your project.

The schedule is effective from July 2016 through June 2017. All updates, corrections, posted
on the 1st business day of each month, and future copies of the annual determination are
available on the Department's website www.labor.state.ny.us. Updated PDF copies of
your schedule can be accessed by entering your assigned PRC# at the proper location on
the website.

It is the responsibility of the contracting agency or its agent to annex and make part, the
attached schedule, to the specifications for this project, when it is advertised for bids and /or
to forward said schedules to the successful bidder(s), immediately upon receipt, in order to
insure the proper payment of wages.

Please refer to the "General Provisions of Laws Covering Workers on Public Work
Contracts" provided with this schedule, for the specific details relating to other
responsibilities of the Department of Jurisdiction.

Upon completion or cancellation of this project, enter the required information and mail OR
fax this form to the office shown at the bottom of this notice, OR fill out the electronic
version via the NYSDOL website.

NOTICE OF COMPLETION / CANCELLATION OF PROJECT

Date Completed: Date Cancelled:

Name & Title of Representative:

Phone: (518) 457-5589 Fax: (518) 485-1870
W. Averell Harriman State Office Campus, Bldg. 12, Room 130, Albany, NY 12240

www.labor.state.ny.us. PW 200 PWAsk@labor.state.ny.us
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General Provisions of Laws Covering Workers on Article 8 Public Work Contracts
Introduction

The Labor Law requires public work contractors and subcontractors to pay laborers, workers, or mechanics employed in
the performance of a public work contract not less than the prevailing rate of wage and supplements (fringe benefits) in the
locality where the work is performed.

Responsibilities of the Department of Jurisdiction

A Department of Jurisdiction (Contracting Agency) includes a state department, agency, board or commission: a county,
city, town or village; a school district, board of education or board of cooperative educational services; a sewer, water, fire,
improvement and other district corporation; a public benefit corporation; and a public authority awarding a public work
contract.

The Department of Jurisdiction (Contracting Agency) awarding a public work contract MUST obtain a Prevailing Rate
Schedule listing the hourly rates of wages and supplements due the workers to be employed on a public work project.

This schedule may be obtained by completing and forwarding a "Request for wage and Supplement Information" form (PW
39) to the Bureau of Public Work. The Prevaliling Rate Schedule MUST be included in the specifications for the contract to
be awarded and is deemed part of the public work contract.

Upon the awarding of the contract, the law requires that the Department of Jurisdiction (Contracting Agency) furnish the
following information to the Bureau: the name and address of the contractor, the date the contract was let and the
approximate dollar value of the contract. To facilitate compliance with this provision of the Labor Law, a copy of the
Department's "Notice of Contract Award" form (PW 16) is provided with the original Prevailing Rate Schedule.

The Department of Jurisdiction (Contracting Agency) is required to notify the Bureau of the completion or cancellation of
any public work project. The Department's PW 200 form is provided for that purpose.

Both the PW 16 and PW 200 forms are available for completion online.
Hours

No laborer, worker, or mechanic in the employ of a contractor or subcontractor engaged in the performance of any public
work project shall be permitted to work more than eight hours in any day or more than five days in any week, except in
cases of extraordinary emergency. The contractor and the Department of Jurisdiction (Contracting Agency) may apply to
the Bureau of Public Work for a dispensation permitting workers to work additional hours or days per week on a particular
public work project. There are very few exceptions to this rule. Complete information regarding these exceptions is
available on the "4 Day / 10 Hour Work Schedule" form (PW 30.1).

Wages and Supplements

The wages and supplements to be paid and/or provided to laborers, workers, and mechanics employed on a public work
project shall be not less than those listed in the current Prevailing Rate Schedule for the locality where the work is
performed. If a prime contractor on a public work project has not been provided with a Prevailing Rate Schedule, the
contractor must notify the Department of Jurisdiction (Contracting Agency) who in turn must request an original Prevailing
Rate Schedule form the Bureau of Public Work. Requests may be submitted by: mail to NYSDOL, Bureau of Public Work,
State Office Bldg. Campus, Bldg. 12, Rm. 130, Albany, NY 12240; Fax to Bureau of Public Work (518) 485-1870; or
electronically at the NYSDOL website www.labor.state.ny.us.

Upon receiving the original schedule, the Department of Jurisdiction (Contracting Agency) is REQUIRED to provide
complete copies to all prime contractors who in turn MUST, by law, provide copies of all applicable county schedules to
each subcontractor and obtain from each subcontractor, an affidavit certifying such schedules were received. If the original
schedule expired, the contractor may obtain a copy of the new annual determination from the NYSDOL website
www.labor.state.ny.us.

The Commissioner of Labor makes an annual determination of the prevailing rates. This determination is in effect from
July 1st through June 30th of the following year. The annual determination is available on the NYSDOL website
www.labor.state.ny.us.

Payrolls and Payroll Records

Every contractor and subcontractor MUST keep original payrolls or transcripts subscribed and affirmed as true under
penalty of perjury. Payrolls must be maintained for at least Five (5) years from the project's date of completion. See Spota
Bill Notice. At a minimum, payrolls must show the following information for each person employed on a public work
project: Name, Address, Last 4 Digits of Social Security Number, Classification(s) in which the worker was employed,
Hourly wage rate(s) paid, Supplements paid or provided, and Daily and weekly number of hours worked in each
classification.


http://wpp.labor.state.ny.us/wpp/showFindProject.do?method=showIt
http://www.labor.ny.gov/workerprotection/publicwork/PW410s.shtm
http://www.labor.state.ny.us/
http://www.labor.state.ny.us/
http://www.labor.state.ny.us/
https://labor.ny.gov/workerprotection/publicwork/PDFs/SPOTA%20BILL%20(2).pdf
https://labor.ny.gov/workerprotection/publicwork/PDFs/SPOTA%20BILL%20(2).pdf

The filing of payrolls to the Department of Jurisdiction is a condition of payment. Every contractor and subcontractor shall
submit to the Department of Jurisdiction (Contracting Agency), within thirty (30) days after issuance of its first payroll and
every thirty (30) days thereafter, a transcript of the original payrolls, subscribed and affirmed as true under penalty of
perjury. The Department of Jurisdiction (Contracting Agency) shall collect, review for facial validity, and maintain such
payrolls.

In addition, the Commissioner of Labor may require contractors to furnish, with ten (10) days of a request, payroll records
sworn to as their validity and accuracy for public work and private work. Payroll records include, by are not limited to time
cards, work description sheets, proof that supplements were provided, cancelled payroll checks and payrolls. Failure to
provide the requested information within the allotted ten (10) days will result in the withholding of up to 25% of the
contract, not to exceed $100,000.00. If the contractor or subcontractor does not maintain a place of business in New York
State and the amount of the contract exceeds $25,000.00, payroll records and certifications must be kept on the project
worksite.

The prime contractor is responsible for any underpayments of prevailing wages or supplements by any subcontractor.

All contractors or their subcontractors shall provide to their subcontractors a copy of the Prevailing Rate Schedule
specified in the public work contract as well as any subsequently issued schedules. A failure to provide these schedules
by a contractor or subcontractor is a violation of Article 8, Section 220-a of the Labor Law.

All subcontractors engaged by a public work project contractor or its subcontractor, upon receipt of the original schedule
and any subsequently issued schedules, shall provide to such contractor a verified statement attesting that the
subcontractor has received the Prevailing Rate Schedule and will pay or provide the applicable rates of wages and
supplements specified therein. (See NYS Labor Laws, Article 8 . Section 220-a).

Determination of Prevailing Wage and Supplement Rate Updates Applicable to All Counties

The wages and supplements contained in the annual determination become effective July 1st whether or not the new
determination has been received by a given contractor. Care should be taken to review the rates for obvious errors. Any
corrections should be brought to the Department's attention immediately. It is the responsibility of the public work
contractor to use the proper rates. If there is a question on the proper classification to be used, please call the district
office located nearest the project. Any errors in the annual determination will be corrected and posted to the NYSDOL
website on the first business day of each month. Contractors are responsible for paying these updated rates as well,
retroactive to July 1st.

When you review the schedule for a particular occupation, your attention should be directed to the dates above the
column of rates. These are the dates for which a given set of rates is effective. To the extent possible, the Department
posts rates in its possession that cover periods of time beyond the July 1st to June 30th time frame covered by a
particular annual determination. Rates that extend beyond that instant time period are informational ONLY and may be
updated in future annual determinations that actually cover the then appropriate July 1st to June 30th time period.

Withholding of Payments

When a complaint is filed with the Commissioner of Labor alleging the failure of a contractor or subcontractor to pay or
provide the prevailing wages or supplements, or when the Commissioner of Labor believes that unpaid wages or
supplements may be due, payments on the public work contract shall be withheld from the prime contractor in a sufficient
amount to satisfy the alleged unpaid wages and supplements, including interest and civil penalty, pending a final
determination.

When the Bureau of Public Work finds that a contractor or subcontractor on a public work project failed to pay or provide
the requisite prevailing wages or supplements, the Bureau is authorized by Sections 220-b and 235.2 of the Labor Law to
so notify the financial officer of the Department of Jurisdiction (Contracting Agency) that awarded the public work contract.
Such officer MUST then withhold or cause to be withheld from any payment due the prime contractor on account of such
contract the amount indicated by the Bureau as sufficient to satisfy the unpaid wages and supplements, including interest
and any civil penalty that may be assessed by the Commissioner of Labor. The withholding continues until there is a final
determination of the underpayment by the Commissioner of Labor or by the court in the event a legal proceeding is
instituted for review of the determination of the Commissioner of Labor.

The Department of Jurisdiction (Contracting Agency) shall comply with this order of the Commissioner of Labor or of the
court with respect to the release of the funds so withheld.

Summary of Notice Posting Requirements

The current Prevailing Rate Schedule must be posted in a prominent and accessible place on the site of the public work
project. The prevailing wage schedule must be encased in, or constructed of, materials capable of withstanding adverse
weather conditions and be titled "PREVAILING RATE OF WAGES" in letters no smaller than two (2) inches by two (2)
inches.

The "Public Work Project" notice must be posted at the beginning of the performance of every public work contract, on
each job site.
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Every employer providing workers. compensation insurance and disability benefits must post notices of such coverage in
the format prescribed by the Workers. Compensation Board in a conspicuous place on the jobsite.

Every employer subject to the NYS Human Rights Law must conspicuously post at its offices, places of employment, or
employment training centers, notices furnished by the State Division of Human Rights.

Employers liable for contributions under the Unemployment Insurance Law must conspicuously post on the jobsite notices
furnished by the NYS Department of Labor.

Apprentices

Employees cannot be paid apprentice rates unless they are individually registered in a program registered with the NYS
Commissioner of Labor. The allowable ratio of apprentices to journeyworkers in any craft classification can be no greater
than the statewide building trade ratios promulgated by the Department of Labor and included with the Prevailing Rate
Schedule. An employee listed on a payroll as an apprentice who is not registered as above or is performing work outside
the classification of work for which the apprentice is indentured, must be paid the prevailing journeyworker's wage rate for
the classification of work the employee is actually performing.

NYSDOL Labor Law, Article 8, Section 220-3, require that only apprentices individually registered with the NYS
Department of Labor may be paid apprenticeship rates on a public work project. No other Federal or State Agency of
office registers apprentices in New York State.

Persons wishing to verify the apprentice registration of any person must do so in writing by mail, to the NYSDOL Office of
Employability Development / Apprenticeship Training, State Office Bldg. Campus, Bldg. 12, Albany, NY 12240 or by Fax
to NYSDOL Apprenticeship Training (518) 457-7154. All requests for verification must include the name and social
security number of the person for whom the information is requested.

The only conclusive proof of individual apprentice registration is written verification from the NYSDOL Apprenticeship
Training Albany Central office. Neither Federal nor State Apprenticeship Training offices outside of Albany can provide
conclusive registration information.

It should be noted that the existence of a registered apprenticeship program is not conclusive proof that any person is
registered in that program. Furthermore, the existence or possession of wallet cards, identification cards, or copies of
state forms is not conclusive proof of the registration of any person as an apprentice.
Interest and Penalties
In the event that an underpayment of wages and/or supplements is found:

- Interest shall be assessed at the rate then in effect as prescribed by the Superintendent of Banks pursuant to

section 14-a of the Banking Law, per annum from the date of underpayment to the date restitution is made.

- A Civil Penalty may also be assessed, not to exceed 25% of the total of wages, supplements, and interest due.

Debarment

Any contractor or subcontractor and/or its successor shall be ineligible to submit a bid on or be awarded any public work
contract or subcontract with any state, municipal corporation or public body for a period of five (5) years when:

- Two (2) willful determinations have been rendered against that contractor or subcontractor and/or its successor
within any consecutive six (6) year period.

- There is any willful determination that involves the falsification of payroll records or the kickback of wages or
supplements.

Criminal Sanctions

Willful violations of the Prevailing Wage Law (Article 8 of the Labor Law) may be a felony punishable by fine or
imprisonment of up to 15 years, or both.

Discrimination

No employee or applicant for employment may be discriminated against on account of age, race, creed, color, national
origin, sex, disability or marital status.

No contractor, subcontractor nor any person acting on its behalf, shall by reason of race, creed, color, disability, sex or
national origin discriminate against any citizen of the State of New York who is qualified and available to perform the work
to which the employment relates (NYS Labor Law, Article 8, Section 220-e(a)).

No contractor, subcontractor, nor any person acting on its behalf, shall in any manner, discriminate against or intimidate
any employee on account of race, creed, color, disability, sex, or national origin (NYS Labor Law, Article 8, Section 220-

e(n)).
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The Human Rights Law also prohibits discrimination in employment because of age, marital status, or religion.

There may be deducted from the amount payable to the contractor under the contract a penalty of $50.00 for each
calendar day during which such person was discriminated against or intimidated in violation of the provision of the contract
(NYS Labor Law, Article 8, Section 220-e(c) ).

The contract may be cancelled or terminated by the State or municipality. All monies due or to become due thereunder
may be forfeited for a second or any subsequent violation of the terms or conditions of the anti-discrimination sections of
the contract (NYS Labor Law, Article 8, Section 220-e(d) ).

Every employer subject to the New York State Human Rights Law must conspicuously post at its offices, places of
employment, or employment training centers notices furnished by the State Division of Human Rights.

Workers' Compensation

In accordance with Section 142 of the State Finance Law, the contractor shall maintain coverage during the life of the
contract for the benefit of such employees as required by the provisions of the New York State Workers' Compensation
Law.

A contractor who is awarded a public work contract must provide proof of workers' compensation coverage prior to being
allowed to begin work.

The insurance policy must be issued by a company authorized to provide workers' compensation coverage in New York
State. Proof of coverage must be on form C-105.2 (Certificate of Workers' Compensation Insurance) and must name this
agency as a certificate holder.

If New York State coverage is added to an existing out-of-state policy, it can only be added to a policy from a company
authorized to write workers' compensation coverage in this state. The coverage must be listed under item 3A of the
information page.

The contractor must maintain proof that subcontractors doing work covered under this contract secured and maintained a
workers' compensation policy for all employees working in New York State.

Every employer providing worker's compensation insurance and disability benefits must post notices of such coverage in
the format prescribed by the Workers' Compensation Board in a conspicuous place on the jobsite.

Unemployment Insurance

Employers liable for contributions under the Unemployment Insurance Law must conspicuously post on the jobsite notices
furnished by the New York State Department of Labor.
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Andrew M. Cuomo, Governor Roberta Reardon, Commissioner

Cattaraugus County DPW Schedule Year 2016 through 2017

Dawn Smith, Procurement Specialist Date Requested  05/22/2017
8810 Route 242 PRC# 2017005389

Little Valley NY 14755

Location Town of Leon
Project ID# ReplofLeonBr35
Project Type Replacement of Leon Bridge #35, Smith Road over Conewango Creek

Notice of Contract Award

New York State Labor Law, Article 8, Section 220.3a requires that certain information
regarding the awarding of public work contracts, be furnished to the Commissioner of Labor.
One "Notice of Contract Award" (PW 16, which may be photocopied), MUST be completed
for EACH prime contractor on the above referenced project.

Upon notifying the successful bidder(s) of this contract, enter the required information and
mail OR fax this form to the office shown at the bottom of this notice, OR fill out the
electronic version via the NYSDOL website.

Contractor Information
All information must be supplied

Federal Employer Identification Number:

Name:
Address:
City: State: Zip:
Amount of Contract: $ Contract Type:
[ 1 (01) General Construction
Approximate Starting Date: i i [ 1 (02)Heating/Ventilation
[ 1 (03) Electrical
Approximate Completion Date: / / [] (04)Plumbing
[ ] (0O5) Other :
Phone: (518) 457-5589 Fax: (518) 485-1870
W. Averell Harriman State Office Campus, Bldg. 12, Room 130, Albany, NY 12240
www.labor.state.ny.us. PW 16 PWAsk@labor.state.ny.us
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IMPORTANT NOTICE

FOR

CONTRACTORS &
CONTRACTING AGENCIES

Social Security Numbers on Certified Payrolls

The Department of Labor is cognizant of the concerns of the potential for misuse or
inadvertent disclosure of social security numbers. Identity theft is a growing problem
and we are sympathetic to contractors’ concerns with regard to inclusion of this
information on payrolls if another identifier will suffice.

For these reasons, the substitution of the use of the last four _digits of the social
security number on certified payrolls submitted to contracting agencies on public
work projects is now acceptable to the Department of Labor.

NOTE: This change does not affect the Department’s
ability to request and receive the entire social
security number from employers during the course
of its public work / prevailing wage investigations.
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To all State Departments, Agency Heads and Public Benefit Corporations
IMPORTANT NOTICE REGARDING PUBLIC WORK ENFORCEMENT FUND

Budget Policy & Reporting Manual

B-610

Public Work Enforcement Fund

effective date December 7, 2005

1. Purpose and Scope:

This Item describes the Public Work Enforcement Fund (the Fund, PWEF) and its
relevance to State agencies and public benefit corporations engaged in construction or
reconstruction contracts, maintenance and repair, and announces the recently-enacted
increase to the percentage of the dollar value of such contracts that must be deposited into
the Fund. Thisitem also describes the roles of the following entities with respect to the
Fund:

- New York State Department of Labor (DOL),
- The Office of the State of Comptroller (OSC), and
- State agencies and public benefit corporations.

2. Background and Statutory References:

DOL uses the Fund to enforce the State's Labor Law as it relates to contracts for
construction or reconstruction, maintenance and repair, as defined in subdivision two of
Section 220 of the Labor Law. State agencies and public benefit corporations participating
in such contracts are required to make payments to the Fund.

Chapter 511 of the Laws of 1995 (as amended by Chapter 513 of the Laws of 1997,
Chapter 655 of the Laws of 1999, Chapter 376 of the Laws of 2003 and Chapter 407 of the
Laws of 2005) established the Fund.

3. Procedures and Agency Responsibilities:

The Fund is supported by transfers and deposits based on the value of contracts for
construction and reconstruction, maintenance and repair, as defined in subdivision two of
Section 220 of the Labor Law, into which all State agencies and public benefit corporations
enter.

Chapter 407 of the Laws of 2005 increased the amount required to be provided to this fund
to .10 of one-percent of the total cost of each such contract, to be calculated at the time
agencies or public benefit corporations enter into a new contract or if a contract is amended.
The provisions of this bill became effective August 2, 2005.
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To all State Departments, Agency Heads and Public Benefit Corporations
IMPORTANT NOTICE REGARDING PUBLIC WORK ENFORCEMENT FUND

OSC will report to DOL on all construction-related ("D") contracts approved during the
month, including contract amendments, and then DOL will bill agencies the appropriate
assessment monthly. An agency may then make a determination if any of the billed
contracts are exempt and so note on the bill submitted back to DOL. For any instance
where an agency is unsure if acontract is or is not exempt, they can call the Bureau of
Public Work at the number noted below for a determination. Payment by check or journal
voucher is due to DOL within thirty days from the date of the billing. DOL will verify the
amounts and forward them to OSC for processing.

For those contracts which are not approved or administered by the Comptroller, monthly
reports and payments for deposit into the Public Work Enforcement Fund must be provided
to the Administrative Finance Bureau at the DOL within 30 days of the end of each month
or on a payment schedule mutually agreed upon with DOL.

Reports should contain the following information:

- Name and billing address of State agency or public
benefit corporation;

- State agency or public benefit corporation contact and
phone number;

- Name and address of contractor receiving the award;

- Contract number and effective dates;

- Contract amount and PWEF assessment charge (if
contract amount has been amended, reflect increase or
decrease to original contract and the adjustment in the
PWEF charge); and

- Brief description of the work to be performed under each
contract.

Checks and Journal Vouchers, payable to the "New Y ork State Department of Labor"
should be sent to:

Department of Labor
Administrative Finance Bureau-PWEF Unit
Building 12, Room 464
State Office Campus
Albany, NY 12240

Any questions regarding billing should be directed to NY SDOL's Administrative Finance

Bureau-PWEF Unit at (518) 457-3624 and any questions regarding Public Work Contracts
should be directed to the Bureau of Public Work at (518) 457-5589.
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Construction Industry

Fair Play Act

Required Posting For Labor Law
Article 25-B § 861-d

Construction industry employers must post the
YConstruction Industry Fair Play Act" notice in a
prominent and accessible place on the job site.

Failure to post the notice can result in penalties of
up to $1,500 for a first offense and up to $5,000 for
a second offense.

The posting is included as part of this wage
schedule. Additional copies may be obtained from
the NYS DOL website, www.labor.ny.gov.

If you have any questions concerning

the Fair Play Act, please call the State Labor
Department toll-free at 1-866-435-1499 or email us
at: dol.misclassified@labor.state.ny.us .




New York State Department of Labor
Required Notice under Article 25-B of the Labor Law

ATTENTION ALL EMPLOYEES, CONTRACTORS AND SUBCONTRACTORS:
YOU ARE COVERED BY THE
CONSTRUCTION INDUSTRY FAIR PLAY ACT

The law says that you are an employee unless:
e You are free from direction and control in performing your job AND
e You perform work that is not part of the usual work done by the business that hired you AND
e You have an independently established business
Your employer cannot consider you to be an independent contractor unless all three of these facts
apply to your work.

IT IS AGAINST THE LAW FOR AN EMPLOYER TO MISCLASSIFY EMPLOYEES AS
INDEPENDENT CONTRACTORS OR PAY EMPLOYEES OFF-THE-BOOKS.

Employee rights. If you are an employee:
e You are entitled to state and federal worker protections such as
o0 unemployment benefits, if unemployed through no fault of your own, able to work, and
otherwise qualified
workers’ compensation benefits for on-the-job injuries
payment for wages earned, minimum wage, and overtime (under certain conditions)
prevailing wages on public work projects
the provisions of the National Labor Relations Act and
a safe work environment
e Itis a violation of this law for employers to retaliate against anyone who asserts their rights
under the law. Retaliation subjects an employer to civil penalties, a private lawsuit or both.

O O0OO0OO0Oo

Independent Contractors: If you are an independent contractor:
e You must pay all taxes required by New York State and Federal Law.

Penalties for paying off-the-books or improperly treating employees as independent contractors:

e Civil Penalty First Offense: up to $2,500 per employee.
Subsequent Offense(s): up to $5,000 per employee.

e Criminal Penalty First Offense: Misdemeanor - up to 30 days in jail, up to a $25,000 fine
and debarment from performing Public Work for up to one year.
Subsequent Offense(s): Misdemeanor - up to 60 days in jail, up to a
$50,000 fine and debarment from performing Public Work for up to 5
years.

If you have questions about your employment status or believe that your employer may have
violated your rights and you want to file a complaint, call the Department of Labor at
1(866)435-1499 or send an email to dol.misclassified@labor.state.ny.us. All complaints of
fraud and violations are taken seriously and you can remain anonymous.

Employer Name:

IA 999 (09/10)

J-13



WORKER NOTIFICATION

(Labor Law 8220, paragraph a of subdivision 3-a)

Effective February 24, 2008

This provision is an addition to the existing prevailing wage rate
law, Labor Law §220, paragraph a of subdivision 3-a. It requires
contractors and subcontractors to provide written notice to all
laborers, workers or mechanics of the prevailing wage rate for
their particular job classification on each pay stub*. It also requires
contractors and subcontractors to post a notice at the beginning of
the performance of every public work contract on each job site that
includes the telephone number and address for the Department of
Labor and a statement informing laborers, workers or mechanics of
their right to contact the Department of Labor if he/she is not
receiving the proper prevailing rate of wages and/or supplements
for his/her particular job classification. The required notification
will be provided with each wage schedule, may be downloaded
from our website www.labor.state.ny.us or made available upon
request by contacting the Bureau of Public Work at 518-457-5589,

* In the event that the required information will not fit on the pay stub,
an accompanying sheet or attachment of the information will suffice.




New York State Department of Labor
Bureau of Public Work

Attention Employees

THIS IS A:

Chapter 629 of
the Labor Laws
of 2007:

Contractor Name:

Project Location:

PW 101 (4.15)

PUBLIC WORK
PROJECT

If you are employed on this project as a

worker, laborer, or mechanic you are entitled to
receive the prevailing wage and supplements rate
for the classification at which you are working.

These wages are set by law and must be posted
at the work site. They can also be found at:
www.labor.ny.qov

If you feel that you have not received proper wages or benefits,
please call our nearest office.*

Albany (518) 457-2744 Patchogue (631) 687-4882
Binghamton (607) 721-8005 Rochester (585) 258-4505
Buffalo (716) 847-7159 Syracuse (315) 428-4056
Garden City (516) 228-3915 Utica (315) 793-2314
New York City  (212) 932-2419 White Plains  (914) 997-9507
Newburgh (845) 568-5156

* For New York City government agency construction projects, please
contact the Office of the NYC Comptroller at (212) 669-4443, or
www.comptroller.nyc.gov — click on Bureau of Labor Law.
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OSHA 10-hour Construction
Safety and Health Course — S1537-A

Effective July 18, 2008

This provision is an addition to the existing prevailing wage rate
law, Labor Law 8220, section 220-h. It requires that on all public
work projects of at least $250,000.00, all laborers, workers and
mechanics working on the site, be certified as having successfully
completed the OSHA 10-hour construction safety and health course.
It further requires that the advertised bids and contracts for every
public work contract of at least $250,000.00, contain a provision of

this requirement.

NOTE: The OSHA 10 Legislation only applies to workers
on a public work project that are required, under

Article 8, to receive the prevailing wage.
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Where to find OSHA 10-hour Construction Course

1. NYS Department of Labor website for scheduled outreach training at:
www. labor.state.ny.us/workerprotection/safetyhealth/ DOSH_ONSITE_CONSULTATION.shtm

2. OSHA Training Institute Education Centers:

Rochester Institute of Technology OSHA Education Center
Rochester, NY

Donna Winter

Fax (585) 475-6292

e-mail: dlwtpo@rit.edu

(866) 385-7470 Ext. 2919
www.rit.edu/~outreach/course.php3?CourselD=54

Atlantic OSHA Training Center

UMDNJ - School of Public Health

Piscataway, NJ

Janet Crooks

Fax (732) 235-9460

e-mail: crooksje@umdnj.edu

(732) 235-9455
https://ophp.umdnj.edu/wconnect/ShowSchedule.awp?~~GROUP~AOTCON~10~

Atlantic OSHA Training Center

University at Buffalo

Buffalo, New York

Joe Syracuse

Fax (716) 829-2806

e-mail:mailto:japs@buffalo.edu

(716) 829-2125
http://www.smbs.buffalo.edu/CENTERS/trc/schedule OSHA.php

Keene State College

Manchester, NH

Leslie Singleton

e-mail: Isingletin@keene.edu

(800) 449-6742
www.keene.edu/courses/print/courses_osha.cfm

3. List of trainers and training schedules for OSHA outreach training at:

www.QutreachTrainers.org
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Requirements for OSHA 10 Compliance

Chapter 282 of the Laws of 2007, codified as Labor Law 220-h took effect on July
18, 2008. The statute provides as follows:

The advertised specifications for every contract for public work of $250,000.00 or
more must contain a provision requiring that every worker employed in the
performance of a public work contract shall be certified as having completed an
OSHA 10 safety training course. The clear intent of this provision is to require that
all employees of public work contractors, required to be paid prevailing rates, receive
such training “prior to the performing any work on the project.”

The Bureau will enforce the statute as follows:

All contractors and sub contractors must attach a copy of proof of completion of the
OSHA 10 course to the first certified payroll submitted to the contracting agency and
on each succeeding payroll where any new or additional employee is first listed.

Proof of completion may include but is not limited to:

e Copies of bona fide course completion card (Note: Completion cards do not have
an expiration date.)

e Training roster, attendance record of other documentation from the certified
trainer pending the issuance of the card.

e Other valid proof

**A certification by the employer attesting that all employees have completed such a
course is not sufficient proof that the course has been completed.

Any questions regarding this statute may be directed to the New York State
Department of Labor, Bureau of Public Work at 518-485-5696.

Page 1 of 1
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WICKS Reform 2008

(For all contracts advertised or solicited for bid on or after 7/1/08)

Raises the threshold for public work projects subject to the Wicks Law requiring
separate specifications and bidding for the plumbing, heating and electrical work.
The total project’s threshold would increase from $50,000 to: $3 million in Bronx,
Kings, New York, Queens and Richmond counties; $1.5 million in Nassau,
Suffolk and Westchester counties; and $500,000 in all other counties.

For projects below the monetary threshold, bidders must submit a sealed list
naming each subcontractor for the plumbing, HVAC and electrical work and the
amount to be paid to each. The list may not be changed unless the public owner
finds a legitimate construction need, including a change in specifications or costs
or use of a Project Labor Agreement (PLA), and must be open to public
inspection.

Allows the state and local agencies and authorities to waive the Wicks Law and
use a PLA if it will provide the best work at the lowest possible price. If a PLA is
used, all contractors shall participate in apprentice training programs in the
trades of work it employs that have been approved by the Department of Labor
(DOL) for not less than three years. They shall also have at least one graduate
in the last three years and use affirmative efforts to retain minority apprentices.
PLA’s would be exempt from Wicks, but deemed to be public work subject to
prevailing wage enforcement.

The Commissioner of Labor shall have the power to enforce separate
specification requirements on projects, and may issue stop-bid orders against
public owners for non-compliance.

Other new monetary thresholds, and similar sealed bidding for non-Wicks
projects, would apply to certain public authorities including municipal housing
authorities, NYC Construction Fund, Yonkers Educational Construction Fund,
NYC Municipal Water Finance Authority, Buffalo Municipal Water Finance
Authority, Westchester County Health Care Association, Nassau County Health
Care Corp., Clifton-Fine Health Care Corp., Erie County Medical Center Corp.,
NYC Solid Waste Management Facilities, and the Dormitory Authority.

Reduces from 15 to 7 days the period in which contractors must pay
subcontractors.
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IMPORTANT INFORMATION

Regarding Use of Form PW30.1
(Previously 30R)

“Employer Registration for Use of 4 Day / 10 Hour Work Schedule”

To use the ‘4 Day / 10 Hour Work Schedule’:

There MUST be a Dispensation of Hours (PW30) in place on the
project

AND
You MUST register your intent to work 4 / 10 hour days, by
completing the PW30.1 Form.

REMEMBER...

The ‘4 Day / 10 Hour Work Schedule’ applies ONLY to Job Classifications
and Counties listed on the PW30.1 Form.

Do not write in any additional Classifications or Counties.

(Please note : For each Job Classification check the individual wage

schedule for specific details regarding their 4/10 hour day posting.)

PW30.1-Notice (03.17) NYSDOL Bureau of Public Work lof1l
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Instructions for Completing Form PW30.1
(Previously 30R)
“Employer Registration for Use of 4 Day / 10 Hour Work Schedule”

Before completing Form PW30.1 check to be sure ...

e There is a Dispensation of Hours in place on the project.
e The 4 Day/ 10 Hour Work Schedule applies to the Job Classifications you will be using.

e The 4 Day /10 Hour Work Schedule applies to the County / Counties where the work will take
place.

Instructions (Type or Print legibly):

Contractor Information:
e Enter the Legal Name of the business, FEIN, Street Address, City, State, Zip Code; the Company’s
Phone and Fax numbers; and the Company’s email address (if applicable)

e Enter the Name of a Contact Person for the Company along with their Phone and Fax numbers,
and the personal email address (if applicable)

Project Information:
e Enter the Prevailing Rate Case number (PRCH) assigned to this project

e Enter the Project Name / Type (i.e. Smithtown CSD — Replacement of HS Roof)

e Enter the Exact Location of Project (i.e. Smithtown HS, 143 County Route #2, Smithtown,NY;
Bldgs. 1 & 2)

e If you are a Subcontractor, enter the name of the Prime Contractor for which you work

e On the Checklist of Job Classifications -
o Go to pages 2 and 3 of the form
o Place a checkmark in the box to the right of the Job Classification you are choosing
o Mark all Job Classifications that apply
***Do not write in any additional Classifications or Counties. ***

Requestor Information:
e Enter the name of the person submitting the registration, their title with the company, and the
date the registration is filled out

Return Completed Form:
e Mail the completed PW30.1 form to: NYSDOL Bureau of Public Work, SOBC — Bldg.12 —
Rm.130, Albany, NY 12240 -OR -
e Fax the completed PW30.1 form to: NYSDOL Bureau of Public Work at (518)485-1870

PW30.1-Instructions (03.17) NYSDOL Bureau of Public Work lof1l
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SECTION K

SUPPLEMENTAL INFORMATION

SUPPLEMENTAL INFORMATION AVAILABLE TO BIDDERS

The following information is available at the Office having jurisdiction for this project, as identified in the
advertisement for bids, for inspection and review prior to the letting date. It is mutually understood that this data is
independent information the County has assembled and the bidder shall assume the risk of its accuracy and that the
information is not prepared or used as part of the contract plans and that Article 3 of the NYSDOT Standard
Specifications will apply as to the site conditions. This information is not to be considered as a substitution or revision
of that section of the Standard Specifications defining specifications and contract agreements.

By his signature on this proposal the bidder certifies that he has made himself aware of the availability, for his inspection
and review prior to the letting date, of the information indicated below:

Leon Bridge No. 35

Smith Road
NOT
AVAILABLE | AVAILABLE INFORMATION
X Utility Estimate Sheets with Names of Utility Officials
X Right of Way Plans
X Earthwork Cross Section Sheets
X Earthwork Sheets
X Drainage Estimate Sheets
X Sign Face Layouts
X Logs of Subsurface Exploration
X Tabulated Results of Probings
X Tabulated Depth to Bed Rock
X Logs Showing Laboratory Description of Soil Samples
X Laboratory Test Data from Soil Samples
X Rock Outcrop Maps
X Granular Materials Resources Survey Reports
X Terrain Reconnaissance Reports
X Subsurface Data Obtained from Sources Outside the Department
X Rock Cores (available for inspection)
X Record Plans (attached)
X Special Reports or Other Information (Identify Below)
X Hazardous Waste/Ashestos Assessment
X Detour Plan (attached)
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